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United States Court of Appeals 

foe the District op Columbia 


No. 8752 


FIRST IOWA HYDRO-ELECTRIC COOPERATIVE?, 

Petitioner 


vs. 

FEDERAL POWER COMMISSION, Respondent 


PETITION FOR REVIEW OF AN ORDER OF THE FEDERAL 

POWER COMMISSION 


PETITIONER’S BRIEF 


This is a petition for review [Joint App. 38] of 
an order of the Federal Power Commission [Joi:it 
App. 27] dismissing petitioner’s application for licence 
on the ground that petitioner has not presented satisfac¬ 
tory evidence, pursuant to Section 9(b) of the Federal 
Power Act, of compliance with the requirements of appli¬ 
cable laws t)f the State of Iowa requiring a permit from the 
State Executive Council to effect the purposes of a license 
under the Federal Power Act. 

The Federal Power Commission will be referred to as tip 
Commission. 


I 


Jurisdictional Statement. 


There is no controversy presented to this Court as to the 
jurisdiction of the Commission or the jurisdiction of this 
Court. 

On January 29,1940, petitioner filed its declaration of in¬ 
tention, pursuant to Section 23 of the Federal Power Act 
[Act of June 10,1920, c. 285, <§23 (41 Stat. 1075), as amend¬ 
ed, August 26, 1935, c. 687, Tit. II, §210 (49 Stat. 846), U. 
S. C. Title 16, §817] to construct a project on the Cedar 
River in the State of Iowa (Tr. 309). On April 2, 1941, 
petitioner filed supplemental documents further describ¬ 
ing the project (Tr. 3105). On June 3, 1941, the Commis¬ 
sion promulgated findings, which included, inter alia, find¬ 
ings that the Cedar and Iowa rivers are navigable waters 
of the United States; that the interests of industry and 
commerce would be affected by construction of the project; 
that public lands of the United States would be affected, 
and that a license for the construction proposed is required 
under the provisions of the Federal Power Act (Tr. 3128-c). 
Whereupon this proceeding was implemented on August 
11, 1941, pursuant to Section 4(e) [Act of June 10, 1920, c. 
285, §4 (41 Stat. 1065); March 3,1921, c. 129 (41 Stat. 1353); 
June 23, 1930, c. 572, §2 (46 Stat. 798); August 26, 1935, e. 
687, Tit. II, §202 (49 Stat. 839), U. S. C. Title 16, §797(e)] 
and Section 3(8) [x\cts of June 10, 1920, c. 285, §3 (41 Stat. 
1063); August 26, 1935, c. 687, Tit. II, §201 (49 Stat. 838), 
U. S. C. Title 16, §796(8)] of the Federal Power Act, by 
the. filing of an application for license (Joint App. 
1-10; Tr. 3131 to 3140; 3141 to 3152; 3153; 3128). 

This Court’s jurisdiction is conferred by Section 313(b) 
of the Federal Power Act [Act of June 10,1920, c. 285, §313, 
as added August 26,1935, c. 687, Tit. II, §213 (49 Stat. 860) 
U. S. C. Title 16, §8251(b)]. 



3 


Statement of Case. 

Petitioner is a non-profit cooperative association, organ¬ 
ized under the laws of the State of Iowa, by a group of 
fanners and other persons interested in cooperative gener¬ 
ation and distribution of electric power on a non-profit basis 
(Tr. 3141-3152). 

The hydroelectric project proposed by petitioner in its 
application, supporting papers and supplements thereto, 
and as shown by the evidence adduced at the lengthy hear¬ 
ings before the Commission, involves the diversion of wa¬ 
ter from the Cedar River from a point approximately eight 
miles northwest of Muscatine, Iowa, to a point on the bluffs 
of the Mississippi River about two miles north of Muscatine 
at which point the water so diverted will be dropped approx¬ 
imately one hundred and four feet through four generating 
units of a power plant structure and thence emptied into 
the Mississippi River by means of a tail race a short dis¬ 
tance below the generating plant (Tr. 3041-3043). 

The source of the Cedar River is near Havfield, Minne¬ 
sota. It flows in a southeasterly direction through Iowa 
for a distance of about three hundred miles, where it joins 
the Iowa River twenty-eight miles above the confluence of 
the Iowa River with the Mississippi River (Tr. 2956, Ex. 
37). The overall average slope of the Cedar River over the 
distance of three hundred and twenty miles is approxi¬ 
mately 2.5 feet per mile (Tr. 82, Ex. 3). The physical char¬ 
acteristics of this stream are discussed in detail in House 
Document No. 134, 71st Congress, Second Session (Tr. 
1240, 1265; Ex. A). 

The flow of the Cedar River is subject to seasonal vari¬ 
ations common to streams in this area (Tr. 2920, 2951, Ex. 
4, 40). Streamflow reached a maximum recorded instan¬ 
taneous high of 84,200 c.f.s. on March 19, 1929, with a re¬ 
corded high for that day of 78,000 c.f.s. The instantaneous 
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minimum streamflow was recorded on September 9, 1921, 
at 222 c.f.s., and the minimum daily flow of 276 c.f.s. was re¬ 
corded on July 1, 1934 (Tr. 2922, Ex. 6). The average 
streamflow at the dam site for a thirty-five year period was 
3,450 c.f.s. The streamflow of the Mississippi River at the 
mouth of the Iowa-Cedar Rivers for a similar period aver¬ 
aged 60,300 c.f.s.; the ratio between the Cedar River flow 
at the dam site and the Mississippi River flow at the point 
indicated is approximately 6 per cent (Tr. 1276). 

The area drained by the Cedar River is 7,870 square 
miles, of which 7,640 lie above the proposed dam site (Tr. 
1275). The combined drainage area of the Iowa-Cedar 
basin at the point of confluence with the Mississippi River 
is 12,640 square miles. The total drainage area of the 
Mississippi River basin at this point is approximately 
112,000 square miles. The ratio of the drainage area of 
the Cedar-Iowa basin to the Mississippi River basin at this 
point is approximately 11 per cent, and the ratio of the 
drainage area of the Cedar River at the proposed dam site 
to the drainage area of the Mississippi River at the mouth 
of the Iowa River is approximately 7 per cent (Tr. 1275-76). 

The Cedar is a clear-water stream flowing through a 
basin which is overlain with prairie soil and underlain by 
rock. At the site of the diversion dam, the river channel 
lies several feet below the valley floor and islands platted 
during public lands surveys as far back as 1838 are still 
definitely located in the present river channel (Tr. 85, 2963, 
2964, 2965; Ex. 44, 45, 46). At the dam site the water of 
the Cedar River is clear and flows over a bed of fine sifting 
sand five hundred feet wide with an approximate depth of 
2i5 feet (Tr. 1750, 3030, 3031; Ex. 71, 79). 

For more than one hundred years citizens of Iowa, and 
the Territorial Legislature have endeavored to utilize the 
natural resources inherent in the waters of the Cedar. On 
January 12, 1839 the first session of the Legislative Assem- 
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bly of the Territory of Iowa approved an Act to Incorpo¬ 
rate the Bloomington and Cedar River Canal Company— 
the corporation was given the right to construct a navi¬ 
gable canal from a point near Muscatine to the Cedar River 
(Tr. 68). The present project had its inception in 1910 
when Iowa citizens organized the Federal Construction 
Company. During a period of twenty years active prelim¬ 
inary work and surveys of the terrain were carried on by 
competent engineers. Arrangements were made with a na¬ 
tionally-known company to construct the project (Tr. 71- 
72) and the services of one of the most outstanding under¬ 
pinning and foundation experts of the United States were 
engaged for the purpose of developing complete plans for 
the project, including the making of field surveys, taking 
cross sections of the most feasible canal route, test borings, 
and data reduction. Riparian rights on approximately 98 
per cent of the land below the dam site were secured. The 
Federal Construction Company obtained bids for the actual 
construction of the project but it remained for the peti¬ 
tioner herein to pursue the matter to final conclusion (Tr. 
74-76, 72, 372-380). The petitioner was chartered under 
Chapter 390-G 1 of the Iowa Code of 1935 on June 8, 1938. 
Petitioner entered into a contract with the Federal Con¬ 
struction Company for the acquisition of all properties re¬ 
lating to this project including riparian rights, surveys and 
engineering data (Tr. 76). 

The petitioner abandoned the theory of constructing a 
river run project on the Cedar River in favor of the plan 
involved in this proceeding, namely, achieving the highest 
degree of utilization bv the construction of a diversion dam 
to create a large primary reservoir or lake and by divert¬ 
ing the water through a canal and two small lakes or head 
bays to a point where it would be dropped through the 
power plant structure approximately one hundred and four 
feet into a tail race flowing into the Mississippi River. 
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Such, a head for power development could not be obtained 
at any point along the natural channel of the Cedar River. 

The main diversion dam would be constructed on the 
Cedar River at a point about eight miles northwest of Mus¬ 
catine, and approximately 29 miles above the junction of 
the Cedar and Iowa Rivers at Columbus Junction, Iowa, 
and this main dam would create a primary reservoir or lake 
of approximately 11,000 land acres in area (Tr. 263; 3041- 

3042) . The diversion canal, beginning at a point near the 
southeast corner of the primary reservoir, would extend in 
a general southeasterly direction to a point on the north 
bank of the Mississippi River at the mouth of Geneva Creek 
and about two miles above the City of Muscatine, Iowa (Tr. 

3043) . At one point along the route of the diversion canal 
a dam is required to prevent the discharge of water from 
the reservoir through a small creek known as Mad Creek, 
which runs through the City of Muscatine. This dam, re¬ 
ferred to as Mad Creek Dam, will create a small reservoir 
along the course of the diversion canal and this reservoir 
would have approximately 920 land acres (Tr. 37, 3029). 
This reservoir is referred to as the Mad Creek or Second¬ 
ary Reservoir. At the termination of the diversion canal 
on the north bank of the Mississippi River at a point where 
Geneva Creek empties into the Mississippi, a second small 
dam known as Geneva Creek Dam would be constructed and 
would form a reservoir of approximately 160 land acres 
(Tr. 57, 3029). This reservoir is variously referred to as 
Geneva Creek Reservoir, the headbav, or the forebay. From 
the headbay the water so diverted would be dropped through 
the power plant structure of four turbo-generating units 
having an aggregate generating capacity of 50,000 kw. (Tr. 
3046). Two of these units will be so designed as to per¬ 
mit the reversal of the turbines, using the generators as 
motors, for the purpose of pumping water from the Missis¬ 
sippi River back into the headbay and canal above the power 
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house during periods of low water flow when it would f>e 
desirable to provide pumped storage of water (Tr. 3040; 
3046). The location of Geneva Creek and the proposed 
power plant structure is a short distance (about 6,000 feet) 
above War Department Dam No. 16 on the Mississippi 
River (Tr. 3029, 3036). By constructing a tail race frojn 
the power plant along the bank of the Mississippi River to 
the point on the Mississippi River immediately below Dam 
No. 16 an additional waterfall of about 10 feet can be so- 
cured over and above that which would obtain were the 
water to be emptied into the Mississippi River directly at 
the location of the power plant (Tr. 2894). Yet, if neces¬ 
sary to pump water from the Mississippi River to the head- 
bay of the d/version canal, the water could be pumped di¬ 
rectly from the Mississippi River level opposite the power 
plant, thus gaining for pumpback purposes approximately 
10 feet. It is estimated that the hydroelectric plant will 
capable of supplying 200,000,000 kw. hours of marketable 
power pe>- year of which 151,000,000 kw. hours per year 
will be firm power (Tr. 775, 780, 906). | 

Construction of the project will result in the creation of 
three ideal and badly needed recreational lakes with an ag¬ 
gregate area of approximately 12,000 land acres, and in a 
portion of the State of Iowa practically devoid of such fa 
cilities (Tr. 263,1126). A slackwater navigation waterway 
extenling from the headwaters of the reservoir to the 
power dam, could be incorporated as a part of the Missis¬ 
sippi Waterway system by the installation of locks at the 
power dam (Tr. 64, 3029, 3037; Ex. 70, 86). Mad Creek 
has caused considerable damage in the past and by dam- ( 
ming this creek flood control benefits wrould result (Tr. 634- 
41: 663-68). 

Because of certain very unusual aspects of this case, it is 
necessary thoroughly to clarify the position of the parties 
and the state of the record from the point of intervention 
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in the proceeding before the Commission by the State of 
Iowa and the attempt of the State of Iowa to intervene in 
the proceeding before this court. 

Pursuant to Section 1.5 of the Rules of Practice and Reg- 
ulations of the Federal Power Commission, the State of 
Iowa petitioned to intervene and its petition was granted 
by the Commission on November 4, 1941 (Tr. 3288, 3312). 
A great number of others also filed various documents hav¬ 
ing for their purpose participation in the proceeding be¬ 
fore the Commission and included among those who were 
allowed limited participation were the Iowa Electric Light 
and Power Company and Iowa-Illinois Gas and Electric 
Company (Tr. 3323, 3335). Although these Limited Par¬ 
ticipants were not afforded the right of cross examination 
finder the Commission’s Rules, their counsel actively par¬ 
ticipated throughout the two hearings by submitting ques¬ 
tions through the Assistants Attorneys General of the State 
of Iowa (Tr. 985-986; 1116-1118; 1361). 
i This act of collaboration by the counsel for the State and 
the private utilities was apparently actively continued af¬ 
ter the record was closed, as may be gathered from the fol¬ 
lowing comment in the Reply Brief of Commission Coun¬ 
sel dated July 13, 1942, wherein it is stated at Pages 1 and 
2 : 

“Parenthetically the three briefs filed by the State of 
Iowa, Iowa Electric Light and Power Company and 
Iowa-Illinois Gas and Electric Company, respectively, 
are so startlingly alike, both in language and format, 
that the probability of coincidence is hardly apparent. 
These three briefs contain statements and conclusions 
supplied by some unnamed engineer, which are not a 
part of the record, concerning costs of construction, 
rates of depreciation and return on investment. That 
such evidence is not only inadmissible at this stage of 
the proceeding, but improper, is so fundamental that 
authorities need not be cited. The absence of cross- 
examination alone is sufficient to cause its exclusion. 
Therefore, Counsel for the Commission request the 
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Trial Examiner and the Commission to disregard the 
following pages of the Intervenor’s brief and corre¬ 
sponding pages in the briefs of the Limited Partici¬ 
pants: 40, 40, 47, 62, 63, 65, 66, 67, 68.” (Footnote not 
quoted.) 

The foregoing circumstances would have little signif¬ 
icance but for the fact that they disclose aspects of grand 
strategy aimed against utilization in the public interest of 
vital natural resources. Throughout the proceeding the 
petitioner has been in the unparalleled position of present¬ 
ing a perfectly sound water power development project be¬ 
fore a forum which admittedly had jurisdiction, and at the 
same time having to resist a nebulous claim of paramount 
authoritv advanced bv Counsel for the State of Iowa on 

•> V 

completely inconsistent grounds. The position of counsel 
for the Commission and the State reflect the situation, and 
a somewhat complete discussion thereof will illuminate the 
basic issue in the case. 

i 

The brief of Commission Counsel submitted to the Com¬ 
mission in this proceeding on June 19, 1942, recommended 
the adoption by the Commission of the following proposed 
findings: 

‘‘1. Notice that Applicant has applied for a license for 
the proposed project has been duly published. 

“2. No conflicting application is before the Commis¬ 
sion. 

“3. The applicant is a corporation organized under the 
laws of the State of Iow T a. 

4 ‘4. The maps, plans, specifications and statements 
filed by the Applicant substantially conform to the 
Commission’s Rules and Regulations. 

“5. The proposed construction of a series of canals 
and reservoirs extending from the Mississippi 
River to the Cedar River w’ould, under present con¬ 
ditions and existing plans, provide a project which 
is best adapted to a comprehensive plan for im¬ 
proving and developing the Cedar River for the 
use and benefit of interstate commerce, for the im¬ 
provement and utilization of water power develop¬ 
ment, and for other beneficial public uses, includ¬ 
ing recreational purposes. 
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“6. The structures proposed for the project are plan¬ 
ned in accordance with good engineering practice 
and incorporate proper standards of safety and 
adequacy. 

“7. Satisfactory evidence of compliance with State 
laws has been submitted by the Applicant, inso¬ 
far as such compliance is necessary under the Fed¬ 
eral Power Act for the issuance of a license for a 
proposed hydroelectric project. 

“8. So far as can be presently determined, construction 
of the proposed project should result in the devel¬ 
opment of water resources for recreational pur¬ 
poses in addition to their use for power purposes. 
“9. The proposed project would be benefited by nav¬ 
igation works of the United States constructed in 
1 the Mississippi River, more particularly at Dams 

Nos. 16 and 17.” (Page 44.) 

The Commission followed the recommendation of its 
Counsel in every respect wdth the exception of proposed 
finding No. 7, supra, as is shown by the following finding in 
its Opinion No. 110 (Joint App. 10): 

“The present plans call for a practical and reasonably 
adequate development to utilize the head and water 
available, create a large storage reservoir, and make 
available for recreational purposes a considerable area 
now unsuitable for such use, all at a cost which does 
not appear to be unreasonable.” (Page 6.) 

In Support of proposed finding No. 7 the Brief of Com¬ 
mission Counsel dated June 19, 1942, contains the follow¬ 
ing argument: 

“Counsel for the Applicant took the witness stand and 
testified that all applicable laws of the State had been 
observed. The Assistant Attorney General of the 
State of Iowa introduced certain statutes (Ex. 67) 
which Applicant has admittedly not observed. The ap¬ 
plicability of these statutes is not apparent so far as 
regards the issuance of a license. 

“Compliance with these statutes, if applicable, depends 
upon the State of Iowa making an election between the 
necessity of compliance of such statutes and the aban¬ 
donment of certain positions taken in petitions of pro- 
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tost filed with this Commission. Several attempt^ 
were made at the hearing to elicit from the Assistants 
Attorneys General the exact position occupied by the 
State and its agencies. For some unknown reason the 
State of Iow’a through its Assistants Attorneys Gen¬ 
eral refused to disclose its position. Until the Stabs 
of Iowa elects between its totally inconsistent positions 
there is no necessity in determining the applicability 
of the State law’s, if any there be. 

“There is indeed a serious question as to the consti¬ 
tutionality of the State laws that the Assistants Attor¬ 
neys General seek to invoke. See Hodges v. Pnbliq 
Service Commission ’ 159 S. E. 834 (Sup. Ct. App. W, 
Va., 1931); Danielley, et at . v. City of Princeton, 167 
S. E. 621, (Sup. Ct. App. W. Va., 1933); compare Brady 
v. Mattern, 125 Iowa 158, 100 N. W. 358, (Sup. Ct, 
Iowa, 1904); Lloyd v. Ramsay, 183 N. W. 333, (Sup. Ct, 
Iow’a, 1921). The question, however, of the constitu¬ 
tionality of the statutes of the State of Iowa need not 
be and cannot be determined by this Commission. At¬ 
tention of the Commission is also directed to the fact 
that on previous occasions when there was a contro¬ 
versy as to local law’s the Commission has stated that 
that w’as a matter for private settlement. In the Mat¬ 
ter of East Bay Municipal Utility District, 1 F. P. C. 
12; Cf. hi the Matter of Gasconade River Power Co., 
1 F. P. C. 424. 

“On May 28, 1940, the Securities and Exchange Com¬ 
mission issued an opinion In the Matter of West Coast 
Power Co. (File No. 70-44.) In considering that sec¬ 
tion of the Public Utility Holding Company Act relat¬ 
ing to compliance with State laws the Commission stat¬ 
ed: 

‘Counsel for West Coast has filed as an exhibit an 
opinion stating that no state commissions have jur¬ 
isdiction over the proposed transaction or any part 
thereof. Therefore, it appears to the satisfaction of 
the Commission that the requirements of Section 
10(f) have been met.’ 

“It would appear that a statement by the Applicant 
that the law’s w’ere not applicable is sufficient compli¬ 
ance w T ith Section 9(b) of the Federal Power Act in or- 
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der that the Commission may determine whether a li¬ 
cense should issue. Counsel for the Commission rec¬ 
ommends the adoption of Finding 7.” (Pages 39-41.) 

The foregoing clear request for definition of the State’s 
position was further supplemented by the following direct 
challenge in the Reply Brief of Commission Counsel sub¬ 
mitted July 13, 1942: 

“Its [the State’s] legal position is not so clear, in fact 
it is quite inconsistent. The State claims in Division 
I of its brief that a State Permit must be obtained be- 
i cause the State of Iowa is the owner of the bed and the 
banks of the Cedar River. The cases cited in support 
of such statement hold that the State has some muni- 
I ment of title to the bed and banks of navigable waters 
! of the United States (State’s Main Brief, p. 22). On 
the other hand, under Division II of its brief the State 
argues that the Federal Power Commission has no au¬ 
thority to issue a license because the Cedar River is 
i non-nnavigable (State’s Main Brief, p. 36).” (p. 3) 

Counsel for petitioner is unable to find clarification of 
the State’s position an where in the record or briefs filed 
by the State with the Commission. This leads to the most 
unusual aspect of the case, namely, the Commission’s own 
decision, as set forth in Opinion No. 110. After finding 
for the petitioner on the merits, the Commission recites 
that the State of Iowa contends “That the Applicant has 
failed to comply with the requirements of Section 9(b) of 
the Federal Power Act in that it has not obtained the ap¬ 
proval of the State Executive Council of the State of Iowa 
for construction of the project.” (Joint App. 15-16.) The 
Commission further states: 

! “It is pointed out by the State that Section 7767 of 
Chapter 363 of the 1939 Iowa Code provides that no 
dam shall be constructed ‘ in anv navigable or meander- 
i ed stream for any purpose, or in any other stream for 
power purposes, unless a permit has been granted by 
the Executive Council * * V Section 7771 further pro- 
i vides that the State Executive Council shall grant such 
i permit if certain conditions are met, among which is a 
requirement that ‘any water taken from the stream in 
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connection with the project is returned thereto at tlje 
nearest practicable place without being materially di¬ 
minished in quantity * * V ” (Joint App. 16.) 

The Commission points out that the appropriate place 
for a determination of the validity of such State laws is in 
the courts and thereupon entered an order dismissing pet i¬ 
tioner’s application for license on the ground that the Ap¬ 
plicant (petitioner) has not presented satisfactory evidence 
pursuant to Section 9(b) of the Federal Power Act of com¬ 
pliance with the requirements of applicable laws of the State 
of Iowa requiring a permit from the State Executive Coun¬ 
cil to effect the purposes of a license under the Federal 
Power Act. 

An appropriate Application for Rehearing, as required 
by Section 313(a) of the Federal Power Act [Act of Jun^ 

10, 1920, c. 285, §313, as added August 26, 1935, c. 687, Tit 

11, §213 (49 Stat. 860) U. S. C. Title 16, §825 1 (a)] wajs 
filed by the petitioner with the Commission on February 29, 
1944 (Joint App. 19), and denied by the Commission by iti 
Order entered March 7, 1944 (Joint App. 27). 

This review was requested by the petitioner on May 
1944. The legal position of the State of Iowa was finally 
clarified in its Motion for Leave to Intervene filed with thi^ 
Court on July 10, 1944. The Motion contains the follow¬ 
ing recitations: 

‘ ‘ That the statutes of the State of Iowa, to-wit, sectioi) 
7767, Iowa Code 1939, provide as follows: 


‘No dam shall be constructed, maintained, or operj 
ated in this state in any navigable or meandered 
stream for any purpose, or in any other stream foif 
manufacturing or power purposes, nor shall any wa¬ 
ter be taken from such streams for industrial pur¬ 
poses, unless a permit has been granted by the ex¬ 
ecutive council to the person, firm, corporation, or 
municipality constructing, maintaining, or operating' 
the same.’ 
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“That the petitioner, which is a private corporation, 
made no showing before respondent that it had ob¬ 
tained a permit from the executive council of the state 
of Iowa, and it had in fact not obtained such a per¬ 
mit. 

1 “That the statutes of the state of Iowa, to-wit, section 
7771, Iowa Code 1939, provide as follows: 

‘If it shall appear to the council that the construc¬ 
tion, operation, or maintenance of the dam will not 
materially obstruct existing navigation, or material¬ 
ly affect other public rights, will not endanger life or 
public health, and any water taken from the stream 
in connection with the project is returned thereto at 
the nearest practicable place without being material- 
1 ly diminished in quantity or polluted or rendered de¬ 
leterious to fish life, it shall grant the permit upon 
such terms and conditions as it may prescribe. ’ 

“By reason of said provisions of law and the diversion 
of water involved in the proposed project of petition¬ 
er, the executive council of the state of Iowa could not 
lawfully grant a permit for the erection of the dam pro¬ 
posed. 

“Section 9(b) of the Federal Power Act (Section 802, 
Title 16, U. S. C. A.) requires an applicant for license 
to submit to the Commission satisfactory evidence that 
the applicant has complied with the requirements of the 
laws of the state within which the proposed project is 
to be located with respect to bed and banks, and to the 
appropriation, diversion, and use of water for power 
purposes. 

“It is the contention of the state of Iowa that the ap¬ 
plicant was not entitled to a license because of its fail¬ 
ure to meet the requirements of said section 9(b) of the 
Federal Power Act, and that the order of the respond¬ 
ent Federal Power Commission, dismissing petitioner’s 
1 application was correct and should be sustained in this 
court, and that the petition for review should be dis¬ 
missed, or in the alternative, the order of the respond¬ 
ent Federal Power Commission, should be affirmed.’’ 

i The State of Iowa has reduced the proceeding to a dilem¬ 
ma wherein it maintains that petitioner must secure a li- 
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cense from the State Executive Council before it may se¬ 
cure a license from the Commission in order to proceed vjith 


the construction of the power project, but as the State laws 
prohibit the diversion of water (which diversion is essen¬ 
tial to the operation of the power plant proposed by the 
applicant), the State is prohibited from issuing such license 
and consequently the project may not be authorized by 
either the State or Federal authorities. 

At the outset of the hearings before the Commission 
counsel for petitioner welcomed participation by the State 
of Iowa as affording an opportunity for developing all facts 
that the State might desire to implement the many State 
statutes with which petitioner would be required to comply 
(Tr. 33). Petitioner submits that the record is clear as|to 
its willingness to comply with each and every statute ijn- 
pinging on its existence from constitutional sanction as well 
as with all state laws which the Commission in the exercise 
of its discretion may require. Petitioner’s aggrievement 
and injury arises solely out of the fact that the Commission 
claims that it has no discretion but to require compliance 
with any and all state laws, be they constitutionally within 
the exclusive jurisdiction of the state or not. The Com¬ 
mission’s stand departs from a century and a half of judi¬ 


cial precedent which will now be considered in petitioner’s 
argument. 

Statutes, Regulations or Rules Involved. 

The statutes, regulations or rules involved quoted or cited 
in the brief (if not quoted in full in the text) are printed 
in full as an appendix to this brief (page 1). The statute^, 
regulations or rules are listed and indexed in the Table of 
Statutes, Regulations and Rules prefixed to this brief, with 
page references both to the appendix and also to all quota¬ 
tions or citations of the statutes, regulations or rules in the 
brief. 
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i Statement of Points. 

Petitioner maintains: 

1. Chapter 363, Iowa Code 1939, is not a state law con¬ 
templated by Section 9(b) [Act of June 10, 1920, c. 285, §9 
(41 Stat. 1068) IT. S. C. Title 16, §802 (b)] of the Federal 
Power Act because by its very terms the licensing authority 
of the State Executive Council is limited to waters of the 
State. 

2. By the express terms of Section 7767 and Section 
7771 of Chapter 363 of the Iowa Code there is no statutory 
prohibition preventing diversion of water for power pur¬ 
poses, such diversion is only prohibited for industrial pur¬ 
poses to prevent pollution, and accordingly it is mythical 
to contend that there is a state policy against diversion of 
water for power purposes. 

3. When, as in this case, the Federal Government occu¬ 
pies a field within its constitutional competency by means 
of a comprehensive scheme of regulation, it excludes there¬ 
from all state laws or regulations within the same field. 

4. As interpreted by State officials, Chapter 363, Iowa 
Code 1939 is wholly inoperative and unconstitutional in 
that: 

(a) The State has legislated on matters over which 
Congress has plenary control. 

(b) The State has vested in the Executive Council jur¬ 
isdiction over the licensing, construction, and 
operation of power projects directly in conflict 
with the authority reposed in Congress in the Com¬ 
mission, the War Department, and other Federal 
Agencies, as well as with power projects approved 
directly by Congress itself. 

5. The Federal Power Act should be construed to carrv 
out the legislative purpose of Congress: 

i (a) The legislative history of Section 9(b) of the Fed¬ 
eral Power Act shows that this section was not in- 
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tended as a limitation on the licensing power <}f 
the Commission, but that it expressed recognition 
of proper constitutional spheres. 

(b) Comprehensive plans for the development and im¬ 
provement of waterways for navigation; flood pro¬ 
tection ; watershed development; creation of recre¬ 
ational facilities, and recovery of the costs of such 
improvements through utilization of power, ar^ 
the principal objectives of Congress. 

(c) Section 9(b) must be related to and construed in 
harmony with all of the provisions of the Federal 
Power Act. 

6. The opinion and order of the Commission in dismiss¬ 
ing petitioner’s application for license is arbitrary and ca¬ 
pricious, and the applicant is aggrieved and adversely af¬ 
fected in that the Commission failed to find on the basis 
of testimony of a witness who has practiced law in Iowa for 
many years, and who is thoroughly familiar with the stat¬ 
ute and common law of Iowa, that applicant has complied 
with all laws of Iowa as required by Section 9(b). 


Summary of Argument. 

For more than a hundred vears citizens of Iowa have beer 
considering the development of water power projects on the 
Cedar River. The Petitioner planned a river run project 
but as this type of development could produce only 15,00C 
kilowatt units, it was abandoned in favor of the present 
project. This present project provides for the highest de¬ 
gree of utilization of the water by construction of a diversion 
dam to create a large primary reservoir or lake and by 
diverting the water through a canal and two small lakes or 
head bays to a point where it would be dropped through the 
power plant structure approximately 104 ft. into a tail race 
flowing into the Mississippi River. The initial installation! 
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utilizing the foregoing plan would produce 50,000 kilowatt 
units. Moreover, the turbo generating facilities may be 
used to pump water from the Mississippi River back to the 
head bay during periods of low water flow when it would 
be desirable to provide pumped storage of water, thus fur¬ 
ther assuring firm power output. 

The foregoing comprehensive plan for the use of the wa¬ 
ter of the Cedar and Mississippi Rivers has been approved 
on its merits by the Commission. The State of Iowa con¬ 
tends that Chapter 363, Iowa Code 1939, positively re¬ 
quires Petitioner to apply for and receive from the State 
Executive Council a permit to build the project. And fur¬ 
ther, as Chapter 363, 1939 Iowa Code, requires that any 
water so diverted must be returned to the river bed at the 
nearest practicable point, even if application were made 
by Petitioner to the State Executive Council, a permit 
could not be granted because of the positive legal prohi¬ 
bition against diverting the water into the Mississippi 
River as is proposed by Petitioner. Petitioner submits that 
the foregoing situation is equivalent to the final denial by 
the State of Iowa of a permit, and application pursuant to 
Section 363, 1939 low’a Code, would be, in any event, a use¬ 
less act. 

The officials of the State of Iowa have misinterpreted Sec¬ 
tion 363, 1939 Iowa Code. By its express terms the statute 
refers to “waters of the State” and not to waters over 
which the Federal Government has jurisdiction. There is 
no question whatsoever in this case as to the jurisdiction 
of the Federal Government over the waters involved. Chap¬ 
ter 363, 1939 Iowa Code, is a licensing statute expressly 
providing for a system of regulation of waters of the State 
and by its own express terms, it is not intended to impinge 
upon the Federal jurisdiction. Therefore, since the pro¬ 
visions of Chapter 363, 1939 Iowa Code, do not extend to 
navigable waters of the United States, the Commission er- 
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red in assuming that said statute is a state law with which 
the applicant must comply under Section 9 (b) of the Fed¬ 
eral Power Act to effect the purposes of a license from the 
Federal Government. 

Moreover, by the express terms of 7767 and Section 7771 
of Chapter 363, 1939 Iowa Code, the statutory prohibition 
against diversion of water relates only to industrial pur¬ 
poses for the prevention of polution or industrial consump¬ 
tion of water and not to the use of the water for power 
purposes. 

It is obvious, therefore, that Chapter 363, 1939 Iowa 
Code, when properly interpreted, is a body of law having 
force and effect in its own proper sphere but having no ap¬ 
plication to Petitioner’s project. It may even be conceded 
that Chapter 363, 1939 Iowa Code, operated to require a 
permit from the State Executive Council for the erection 
of a dam before the Federal Government took jurisdiction 
on this ease, but when the Federal Government assumed 
jurisdiction on June 3, 1941 as evidenced by action of the 
Commission in promulgating findings, which included, inter 
alia , findings that the Cedar and Iowa Rivers are navigable 
waters in the United States; that the interests of industrv 
and commerce would be affected by construction of the 
project; that public lands of the United States would be 
affected, and that a license for the construction proposed is 
required under the provisions of the Federal Power Act, 
the jurisdiction of the State ceased and the jurisdiction of 
the Federal Government became operative for all purposes. 
It is settled law that where state law conflicts with that of 
the Federal Government, the state law becomes inoperative. 
Conversely, on several occasions the Supreme Court of the 
United States has held unconstitutional Federal statutes 
which permitted state laws to interfere with the exclusive 
Federal jurisdiction. When Congress has by an expression 
of its will occupied the field, that action is conclusive of any 
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right to the contrary asserted under state authority. The 
unique situation exists in this case that the State of Iowa 
concedes the jurisdiction of the Federal Government. In 
the light of the law and the circumstances it is submitted 
that Chapter 363, 1939 Iowa Code, has become inoperative 
by the assumption of jurisdiction by the Federal Govern¬ 
ment. 

The officials of the State of Iowa contend that under no 
circumstances may a dam be erected on the Cedar River 
without first obtaining a permit from the State Executive 
Council. In this respect the state officials do not concede 
concurrent, much less paramount, authority in the Federal 
Government. In the light of such interpretation Chapter 
363, 1939 Iowa Code, is clearly unconstitutional. The Su¬ 
preme Court has ruled that the Federal Government posses¬ 
ses plenary power to make the erection or maintenance of a 
structure in a navigable water dependent on a license and it 
has held that this power is exercised through Section 4(e) 
of the Federal Power Act. A state act which completely de¬ 
feats the jurisdiction of the Federal Government in a field 
over which it has assumed jurisdiction is unconstitutional. 

I Chapter 363,1939 Iowa Code, purports to create a licens¬ 
ing body and a code of regulations governing the use of wa¬ 
ters of the state. The Federal Power Act also creates a 
comprehensive system of licensing and regulating the use 
of navigable waters of the United States. The Commission 
has implemented the Federal Power Act by the promulga¬ 
tion of numerous regulations to control the waters for the 
purpose of commerce. Thus, the Federal Government has 
assumed domination over the water power inherent in the 
flowing stream. It is liable to no one for its use or non-use. 
The regulatory provisions of Chapter 363, 1939 Iowa Code, 
directly conflict with the regulations of the Federal Gov¬ 
ernment. Under such circumstances Chapter 363, 1939 
Iowa Code, is clearly inoperative and unconstitutional. 
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The legislative history of Section 9(b) of the Federal 
Power Act shows that Congress never intended Section 9(b) 
to act as a limitation on the licensing power of the Commis¬ 
sion. The original proposed legislation required that an 
applicant for a permit from the Federal Power Commis¬ 
sion should first obtain the consent of the state or states in 
which the dam or other structure for the development of 
water power is proposed to be constructed. The require¬ 
ment as to consent was stricken from the proposed legisla¬ 
tion and the debate on the section shows that compliance 
with state laws was meant to be a matter of discretion with 
the Commission, arid not a condition precedent to the 
granting of a license. Congress obviously intended that 
applicants for licenses should show compliance with state 
statutes relating to corporate or partnership entities, prop¬ 
erty rights, and other matters within the competency of 
the state. This is as far as “compliance’’ was intended to 
be operative. 

The objectives of the Federal Power Act are national in 
scope and the very essence of the legislation is comprehen¬ 
sive planning for use in the public interest of water re¬ 
sources. The development and improvement of waterways 
for navigation, flood protection, watershed development, 
and recovery of the costs of such improvements through 
utilization of water power are the primary objectives of 
Congress in enacting the Federal Power Act. Section 9(b) 
must be related to and construed in the light of these pri¬ 
mary objectives and the Federal Power Act in its entirety 
should be construed to effectuate the policy laid down by 
Congress. If the state law can so circumscribe the activi¬ 
ties of the Federal Government in this instance, it is ap¬ 
parent that the State of Iowa can by legislative enactment 
effectively prohibit and defeat the right of the Federal 
Power Commission to institute a comprehensive plan for 
water power development and flood control in that state. 



Section 10(a) of the Federal Power Act authorizes the Com¬ 
mission in formulating plans for adequate utilization of 
water power “ # * # to require the modification of any 
project and of the plans and specifications of the works 
before approval.” The power thus granted renders in¬ 
compatible any interpretation of Section 9(b) which would 
destroy that power. In this case an interpretation of Sec¬ 
tion 9(b) which would require compliance with Section 363, 
Iowa Code 1939, would completely defeat jurisdiction in 
the Federal Government and would wholly vitiate the pri¬ 
mary objectives of the Federal Power Act. 

Evidence properly adduced in the record shows that the 
Petitioner has complied with all applicable state laws. Pe¬ 
titioner is aggrieved and adversely affected in that the Com¬ 
mission failed to find that Petitioner complied with state 
laws; and the opinion and order of the Commission is arbi¬ 
trary and capricious because it ignores the evidence of rec¬ 
ord. i 

ARGUMENT. 

1. Chapter 363, Iowa Code 1939, is not a state law con¬ 
templated by Section 9(b) of the Federal Power Act be¬ 
cause by its very terms the licensing authority of the State 
Executive Council is limited to waters of the State. 

Section 7776 of Chapter 363, Iowa Code 1939 (Joint App. 
43) specifically describes the investigation to be con¬ 
ducted by the state executive council before it grants a 
permit. The field of inquiry, and therefore the scope of 
jurisdiction, is limited to a determination of the best 
methods to preserve and protect the public and riparian 
rights in the “Waters of the State”. 

Petitioner submits that the quoted words conclusively 
demonstrate the inapplicability of Chapter 363. These 
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words, “ waters of the state’', have a well established mean¬ 
ing both in the decisions of the federal courts and of the 
courts of Iow^a. 

They are distinguished from the words “ waters of the 
United States'’. This distinction was drawn by the Su¬ 
preme Court of the United States in the famous decision 
of Gibbons v. Ogden, 9 Wheat. 1, when it was determined 
that the power of Congress to regulate commerce includes 
the control of all the navigable waters of the United Stages 
as distinguished from the navigable waters of the states. 
The decision of the Supreme Court in Tine Daniel Ball, 
10 Wall. 557, 563, also recognized and relied on this dis¬ 
tinction. The Court said: 

“They constitute navigable waters of the United 
States within the meaning of the Act of Congress, in 
contradistinction from the navigable waters of the 


States, when they form in their ordinary condition 


themselves, or by uniting with other waters, a contin¬ 
ued highway over which commerce is or may be car¬ 
ried on with the States or foreign countries.’’ (Italics 
supplied.) 

The courts of Iowa have also distinguished between 
“waters of the state” and “waters of the United Stated”. 
Renwick v. The D and NWR Co., 49 Iowa 664, 667. 

According to the rules of statutory construction, when 
words of common usage and having a special meaning at 
common law are used in a statute, they should be given 
their usual, ordinary and natural meaning. Crawford, 
Statutory Interpretation, Sec. 186 (1940). This rule is 
recognized by the Supreme Court of the United States 
and by the courts of Iowa. Henry v. United States, 251 
U. S. 393; First Nat. Bank of Council Bluffs v. Burke, 201 
Iowa 994, 196 N. W. 287. By express statutory limitation, 
therefore, the operation of Chapter 363 is limited to 
“waters of the state”. The Cedar River is not “waters 
of the state”. On the contrary, it is “waters of the United 


by 
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States”. By its order of June 3,1941, this Commission has 
expressly taken jurisdiction of the Cedar River and has 
found that the “The Cedar River * * * [is] navigable 
waters of the United States”. Moreover, the Cedar River 
is a meandered stream, a fact conceded by all parties to 
this proceeding, thereby making it “waters of the United 
States”. The State of Iowa in its Petition to Intervene 
filed with this Court necessarily concedes that waters 
of the United States are involved. Therefore, since the 
provisions of Chapter 363 do not extend to navigable 
“waters of the United States”, but only to “waters of the 
state”, the applicant does not have to obtain a license under 
this section under any theory. 

2. By the express terms of Section 7767 and Section 
7771 of Chapter 363 of the Iowa code there is no statutory 
prohibition preventing diversion of water for power pur¬ 
poses, such diversion is only prohibited for industrial pur¬ 
poses to prevent pollution, and accordingly it is mythical to 
contend that there is a State policy against diversion of 
water for power purposes. 

In his motion for leave to intervene the Attorney Gen¬ 
eral of Iowa submits to this Court the theory that Section 
7771, Iowa Code 1939, (p. 43, infra) precludes favorable 
action by the State Executive Council on petitioner’s pro¬ 
ject, because construction of the proposed dam would en¬ 
tirely prevent returning the water used for production of 
power to the “nearest practicable place” in the bed of 
the Cedar River. Similar contentions were made through¬ 
out the hearings before the Commission. The Attorney 
General declares this view to be the public policy the State. 

The foregoing interpretation of the statute is obviously 
erroneous. In Section 7767, (Joint App. 43) the state¬ 
ment is made “nor shall any water be taken from such 


I 


25 

streams for industrial purposes A provision of Section 
7771 states, “and any water taken from the stream in con¬ 
nection with the project is returned thereto at the nearest 
practicable place without being materially diminished in 
quantity or polluted or rendered deleterious to fish life 
* * The return of water to the nearest practicable 

place, as mentioned in Section 7771, applies only to that 
portion of Section 7767 which makes provision for the 
taking of water from such streams for industrial purposes, 
for such obvious reasons as preventing pollution, entirely 
consuming the water, etc., which deleterious results could 
not result from use for power production purposes. 

3. When, as in this case, the Federal Government occu¬ 
pies a field within its constitutional competency by means 
of a comprehensive scheme of regulation, it excludes 
therefrom all state laws or regulations within the same 
field. 

There is an extensive body of case law establishing the 
rule that when the Federal government occupies a field by 
means of a fairly comprehensive scheme of regulation, it 
excludes therefrom all state laws or statutes within the 
same field. Cloverleaf Butter Co. v. Patterson, 315 U. S. 
148, 786; Hines v. Davidowitz, 312 U. S. 52. Petitioner sub¬ 
mits that the jurisdiction of the federal government over 
the navigable rivers of the United States, in so far as the 
licensing of power projects is concerned, is exclusive in 
nature, requiring a uniform rule of regulation. As was 
said by the Supreme Court of the United States in Cooley v. 
Board of Wardens. 12 How. 299, 319: 

“Whatever subjects of this [commerce] power are in 
their nature national, or admit only of one uniform 
system, or plan of regulation, may justly be said to be 
of such a nature as to require exclusive legislation by 
Congress/* 


Approximately so, the Supreme Court lias made a lecent 
and most complete restatement of the nature of the exclu¬ 
sive powers of the federal government in Cloverleaf Butter 
Go. v. Patterson , 315 U. S. 148. In this case an Alabama 
statute authorized state officers to inspect packing stock 
butter transported into the state as raw material to be 
used in the manufacture of renovated butter intended for 
shipment in interstate commerce. There w r as also in effect 
a federal statute authorizing inspection of factories and 
storehouses where the renovated butter was manufactured. 
The Supreme Court decided that the federal law had the 
effect of rendering inoperative the laws of Alabama. The 
Court held that there was no doubt that state action may 
be excluded either by express statutory declaration or by 
clear implication or inconsistency. The test to be applied 
to the action of the state, according to the Court, is the 
effect of that action upon the national regulatory policy 
declared by the federal statute: 

i “The test to be applied to the action of the state in 
seizing material intended solely for incorporation into 
a product prepared for interstate commerce is the 
effect of that action upon the national regulatory policy 
declared by the federal statute.” (p. 153.) 

The Supreme Court went further in its opinion to hold 
that this exclusive power of the federal government is not 
necessarily limited to those situations where national uni¬ 
formity is so essential that, lacking Congressional permis¬ 
sion, all state action is inadmissible, notwithstanding a com¬ 
plete absence of federal legislation. Rather, the test is 
whether or not the state law conflicts with that of the 
federal government. If it does, the state law becomes in¬ 
operative. The Court said: 

“Exclusive federal regulation may arise, also, from 
the exercise of the power of Congress over interstate 
commerce where in the absence of Congressional action 
the states may themselves legislate. It has long been 
recognized that in those fields of commerce where na- 
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tional uniformity is not essential, either the state or 
federal government may act. Willson v. Black-bird 
Creek Marsh Co,, 2 Pet. 245, 7 L. Ed. 412; California 
v. Thompson, 313 U. S. 109, 114, 61 S. Ct 930, 932, 85 
L. Ed. 1219. Where this power to legislate exists, it 
often happens that there is only a partial exercise of 
that power by the federal government. In such cases 
the state may legislate freely upon those phases of the 
commerce which are left unregulated by the nation. 
But where the United States exercises its power of 
legislation so as to conflict with a regulation of the 
state, either specifically or by implication, the state 
legislation becomes inoperative arid the federal legis¬ 
lation exclusive in its application.” (Italics supplied.) 
(pp. 155-156.) 


♦ Other cases have also arrived at the same conclusion. In 
Hines v. Davidowitz, 312 U. S. 52, a state attempted to en¬ 
force a statute intended to regulate the aliens present with¬ 
in the state. The Supreme Court held that the state enact¬ 
ment stood as an obstacle in the path of the accomplish¬ 
ment and execution of the federal statute relating to the 
registration of aliens, and therefore must fall. The Couijt 


said (p. 66): 

“And where the federal government, in the exercise 
of its superior authority in this field, has enacted a 
complete scheme of regulation and has therein pro¬ 
vided a standard for the registration of aliens, states 
cannot, inconsistently with the purpose of Congress, 
conflict or interfere with, curtail or complement, th? 
federal law, or enforce additional or auxiliary regula¬ 
tions. There is not—and for the very nature of the 
problem there cannot be—any rigid formula or rule 
which can be used as a universal pattern to determine 
the meaning and purpose of every act of Congress * * ’ 
In the final analysis, there can be no one crystal clea r 
distinctly marked formula. Our primary function is 
to determine whether, under the circumstances of the 
particular case, Pennsylvania’s law stands as an ob- 
» stacle to the accomplishment and execution of the full 
purpose and objectives of Congress.” 

On various occasions the Supreme Court of the United 
States has held unconstitutional federal statutes which per- 
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mitted state laws to interfere with the exclusive federal 
jurisdiction. Thus, in Washington v. Dawson & Co., 264 
TJ. S. 219, it was held that legislation of Congress permit¬ 
ting states to establish workmen’s compensation laws with 
Respect to injuries suffered by employees within the admir- 
alty and maritime jurisdiction was unconstitutional. 

It is a well established principle of statutory interpreta¬ 
tion, however, that if two interpretations of a statute are 
possible one of which would render it constitutional and 
the other unconstitutional, that interpretation which ren¬ 
ders the law valid will be assumed to be the one intended 
by the legislature. Therefore, in accordance with this 
principle, Section 9(b) must be interpreted in a constitu¬ 
tional manner, namely, not to require compliance with state 
laws similiar to Chapter 363 of the Iowa Code, 
i It is axiomatic that one statute must subserve the other, 

“A concurrent power in two distinct sovereignties to 
regulate the same thing is as inconsistent in principle 
as it is impractical in action. It involves a moral ami 
physical impossibility (Justice McLean in The Pas¬ 
senger Cases, 7 Howard 283. Italics supplied.) 

The constitutional rule is summarized by "Willis: 

“As a corollary or result of the plenary power of 
Congress over interstate commerce, the Supreme Court 
has built up a doctrine of supersedure. Where the 
federal government’s power is exclusive and the states 
cannot exercise a general police power, of course, no 
supersedure is necessary, but where the states and the 
federal government have concurrent power or the fed¬ 
eral government’s power is exclusive but the states are 
exercising a general police power, topics to be ex¬ 
plained in the next chapter, the federal government’s 
power will supersede that of the state whenever there 
is a conflict. There is such a conflict either where there 
is a disagreement, or where the state rule and the fed¬ 
eral rule are the same, or where the state rule is less 
or more than the federal. Where the rules are the 
same, since both cannot apply, the federal rule is held 
to be superior, and alone operative . The conflict be¬ 
tween the federal rule and the state rule as above de- 
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fined may arise either because there is a direct conflict, 
* or a conflict implied in fact, or a conflict implied in 
law. There is a direct conflict when both the state and 
the federal government are trying to regulate inter¬ 
state commerce. In such case, any federal regulation 
immediately supersedes any prior state regulation 
f * upon the subject, "where, except for the supersedure, 
tiie states might be held to have a concurrent power.” 
(Constitutional Law, Willis, 1936, pp. 298-299. Italics 
supplied.) 

In btatc of Missouri v. Union Electric Light a/nd Power 
Company, 42 F. (2d) 692 (Appeal Dismissed by Stipula¬ 
tion, 53 F. (2d) 1080), a licensee of the Federal Power 
Commission was authorized to erect a dam across the Osage 
Kiver and the State of Missouri brought suit to enjoin 
the erection of the dam because as a direct result thereof 
the County Seat of Camden County, Missouri, and school 
districts and public highways would be inundated. The 
State challenged the authority of the licensee of the Federal 
Power Commission to exercise the power of eminent do¬ 
main against property of the State. The question was 
answered by the court by the statement “That when Con¬ 
gress has by any expression of its will, occupied the field, 
that action is conclusive of any right to the contrary assert¬ 
ed under State authority” (at page 695). The court fur¬ 
ther found upon the evidence in this case that Congress had 
authority in respect of the proposed enterprise, and that 
its administrative agency has proceeded regularly. This 
Court in Clarion River Power Company v. Smith , 61 App. 
D. C. 186, 188, 59 F. (2d) 861, 863, Cert. dm. 287 U. S. 
639), stated with regard to the powers of the Commission: 

“It is manifest from a reading of the Federal Water 
Power Act that it was the intent of Congress to clothe 
the Power Commission with comprehensive powers. 
To that Commission is intrusted the duty and responsi¬ 
bility of administering the provisions of the act. The 
grant of a license under the act is a gratuity, a privilege 
from the sovereign, and can only be justified on the 
theory of the benefit to inure to the public. The act, 
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therefore, should receive ‘a practical construction, and 
one which will enable the Commission to perform the 
duties required of it by Congress 

4. As interpreted by State officials. Chapter 363, Iowa 
Code 1939, is wholly inoperative and unconstitutional in 
that: 

' (a) The State has legislated on matters over which Con¬ 
gress has plenary control. 

The State takes the immutable position that under no 
circumstances may a dam be erected on the Cedar Kiver 
in the State of Iowa without first obtaining a permit from 
the State Executive Council. In this respect the State 
does not concede concurrent, much less permanent author¬ 
ity, in the Federal Government. In the light of such inter¬ 
pretation Chapter 363 is clearly unconstitutional. 

In United States v. Appalachian Electric Power Com¬ 
pany , 311 U. S. 377, the Supreme Court said: 

“The point is that navigable waters are subject to 
national planning and control in the broad regulation 
of commerce granted the Federal Government. The 
license conditions to which objection is made have an 
obvious relationship to the exercise of the commerce 
power, (pp. 426-427). 

“The respondent is a riparian owner with a valid state 
license to use the natural resources of the state for its 
enterprise. Consequently it has as complete a right to 
the use of the riparian lands, the water, and the river 
bed as can be obtained under state law. The state 
and respondent, alike, however, hold the waters and the 
lands under them subject to the power of Congress to 
control the waters for the purpose of commerce * * * 
The Federal Government has dominion over the water 
power inherent in the flowing stream. It is liable to 
no one for its use or non-use. Exclusion of riparian 
owners from its benefits is entirely within the Govern¬ 
ment's discretion, (pp. 423-424). 
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“Possessing this plenary power to exclude structures 
from navigable waters and domination over flowage 
and its product, energy, the United States may make 
the erection or maintenance of a structure in a naviga¬ 
ble water dependent on a license. This power is exor¬ 
cised through * * * §4(e) of the present Power Act.” 
(Italics supplied.) (p. 424.) 

The body of law standing as precedent for the abo'vje 
quotation is so vast that citation would be only superfluous. 
The necessary conclusion is succinctly stated in Norton v. 
Shelby County, 118 U. S. 425, 442: 

“An unconstitutional act is not a law; it confers no 
rights; it imposes no duties; it affords no protection; 
it creates no office; it is, in legal contemplation, as in¬ 
operative as though it had never been passed”. 


(b) The State has vested in the Executive Council juris¬ 
diction over the licensing, construction, and opera¬ 
tion of power projects directly in conflict with the 
authority reposed by C&ngress in the Commission, 
the War Department, and other Federal Agencies. 

An analysis of comparable provisions of Chapter 365:, 
Iowa Code 1939, and of the Federal Power Acts reveals 
clearly the inherent constitutional conflict. 

The main objectives and purposes of the Federal Powei* 
Act, and the duties of the Commission thereunder, are set 
forth in Section 4 (e) and Section 10 (a). Section 4 (e) 
provides that the Commission shall issue licenses for th^ 
purpose of “constructing, operating and maintaining dams, 
water conduits, power houses * # # necessary or convenien t 
for the development and improvement of navigation * * * ” 
Section 10 (a) provides that all licenses shall be issued oif 
condition that the project “will be best adapted to a com¬ 
prehensive plan for improving or developing a waterway 
or waterways for the use or benefit of interstate or foreigi 
commerce, for the improvement and utilization of water 


power development, and for other beneficial public uses, 
including recreational purposes * * *” (Italics supplied). 
Chapter 363 of the Iowa Code, Section 7771, provides that 
the executive council of the State of Iowa shall grant a per- 
tnit for the construction, operation and maintenance of a 
dam provided that navigation will not be materially ob¬ 
structed, that other public rights will not be affected, and 
that the water will not be materially diminished in quan¬ 
tity or polluted or rendered deleterious to fish life. It will 
be noted that the Iowa statute contains no reference to a 


comprehensive plan. Section 7771, if it lays down any 
standard at all for action by the executive council upon an 
application for a permit, sets forth a purely negative stand¬ 
ard for the issuance of permits. The only reference to the 
development of water power is contained in Section 7768 
of the Code which provides that “any person * * * making 
application for a permit to construct, maintain, or operate 
a dam in any of the waters, including canals, raceways, 
and other constructions necessary or useful in connection 
with the development and utilization of water or water 
power, shall file with the executive council a written appli¬ 
cation * * It is clear that the policy of the State of 
Iowa does not include the encouragement of water power 
projects but rather is directed towards protection of exist¬ 
ing interests. 


Federal Power Act 
Sec. 4 (e) To issue licenses 
to citizens of the United 
States, or to any association 
of such citizens, or to any 
corporation organized under 
the laws of the United States 
or any State thereof, or to 
any State or municipality 
for the purpose of construct¬ 
ing, operating, and main- 
i taining dams, water con¬ 
duits, reservoirs, power 


Iowa Code 

7771. When permit graft¬ 
ed. If it shall appear to the 
council that the construc¬ 
tion, operation, or mainten¬ 
ance of the dam will not 
materially obstruct existing 
navigation, or materially af¬ 
fect other public rights, will 
not endanger life or public 
health, and any water taken 
from the stream in connec¬ 
tion with the project is re- 
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houses, transmission lines, turned thereto at the near- 
or other project works nec- est practicable place with- 
essary or convenient for the out being materially dimi- 
development and improve- nished in quantity or pollut- 
ment of navigation and for ed or rendered deleterious to 
the development, transmis- fish life, it shall grant the 
sion, and utilization of pow- permit, upon such terms and 
er across, along, from or in conditions as it may pre- 
auy of the streams or other scribe, 
bodies of water over which 
Congress has jurisdiction 

* * * (Act of June 10, 1920, ? 

c. 285, §4 (41 Stat. 1065); 

Mar. 3,1921, c. 129 (41 Stat. 

1353); June 23, 1930, c. 572 
§2 (46 Stat. 798); Aug. 26, 

1935, c. 687 Tit. II, §202 (49 
Stat. 839) U. S. C. Title 16, 

§797(e)). 

Sec. 10 * * * All licenses 
issued under this Part shall 
be on the following condi¬ 
tions : 

(a) That the project 
adopted, including the maps, 
plans, and specifications, 
shall be such as in the judg¬ 
ment of the Commission will 
be best adapted to a compre¬ 
hensive plan for improving 
or developing a waterway or 
waterways for the use or 
benefit of interstate or for¬ 
eign commerce, for the im¬ 
provement and utilization 
of waterpower development, 
and for other beneficial pub¬ 
lic uses, including recrea¬ 
tional purposes; and if nec¬ 
essary in order to secure 
such plan the Commission 
shall have authority to re¬ 
quire the modification of any 
project and of the plans and 
specifications of the project 
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works before approval. (Act 
of June 20, 1920, c. 285, §10 
(41 Stat. 1068); Aug. 26, 

1935, c. 687, Tit. II, §206 
(49 Stat. 842) U. S. C. Title 
16, §S03 (a)). 

Both the Federal Power Act and the “State Power Act” 
make provision for dams which have been constructed prior 


to the adoption of the acts. 

Federal Power Act 
i See. 23 (a) The provi¬ 


sions of [this Part] shall 
not be construed as affect¬ 
ing any permit or valid 
existing right-of-way * * • 
or as confirming or other¬ 
wise affecting any claim, or 
as affecting any authority 
heretofore given pursuant 
to law, but any person, asso¬ 
ciation, corporation, State, 
or municipality holding or 
possessing such permit, 
right-of-way, or authority 
may apply for a license * * *, 
and upon such application 
the Commission may issue 
to any such applicant a 
license in accordance with 
the provisions of [this Part] 
and in such case the pro¬ 
visions of this [Act] shall 
apply to such applicant as a 
licenses hereunder * * * (Act 
of June 10, 1920, c. 285, §23 
(41 Stat. 1075); Aug. 26, 
1935, c. 687, Tit. II, §210 
(49 Stat. 846) U. S. C. Title 
16, §816). 


Iowa Code 

7795. Permits for exist¬ 
ing dams. The owner of a 
dam existing at the time of 
the taking effect of this 
chapter shall make applica¬ 
tion for a permit, which ap¬ 
plication shall be accom¬ 
panied by such proofs and 
data as may be required by 
the executive council. Upon 
receipt of such application 
with proofs and data and 
payment of fees as required, 
the executive council shall 
grant a permit for the main¬ 
tenance and operation of 
said dam as a matter of 
course. The owner of such 
dam shall, however, be sub¬ 
ject to all of the regulatory 
provisions of this chapter. 


The Federal Power Act calls for the submission of plans 
to the Federal Power Commission. Similarly the Iowa 
Code, Chapter 363, provides for the submission of plans 
to the executive council. However, consistent with the 
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fact that the Federal law envisions a National plan for th 
development of the water resources of the United State 
the rules of the Federal Power Commission (Sec. 4.40 a 
4.41) require that an applicant for a license from the 
mission provide elaborate and detailed information there¬ 
of. {Joint App. . _) ■ 


e 

ltd 

Com- 


Federal Power Act 


Iowa Code 


Sec. 9. That each appli¬ 
cant for a license [here¬ 
under] shall submit to the 
commission — 

(a) Such maps, plans, 
specifications, and estimates 
of costs as may be required 
for a full understanding of 
the proposed project. Such 
maps, plans, and specifica¬ 
tions when approved by the 
commission shall be made a 
part of the license; and 

'thereafter no change shall 
be made in said map, plans, 
or specifications until such 
changes shall have been ap¬ 
proved and made a part of 
such license by the commis¬ 
sion. 

(b) Satisfactory evi¬ 
dence that the applicant has 
complied with the require¬ 
ments of the laws of *.he 
State or States within which 
the proposed project is to be 
located with respect' to bed 
and banks and to the appro¬ 
priation, diversion, and use 
of water for power purposes 
and with respect to the right 
to engage in the business of 
.developing, transmitting 
and distributing power, and 
in any other business neces¬ 
sary to effect the purposes 


7768. Application for 
permit . Any person, finjn, 
corporation, or municipality 
making application for a 
permit to construct, main¬ 
tain, or operate a dam n 
any of the waters, including 
canals, raceways, and other 
constructions necessary or 
useful in connection with 
the development and utiliza¬ 
tion of the water or water 
power, shall file with the 
executive council a written 
application, which shall con¬ 
tain the following informa¬ 
tion: 

1. The name of the navi¬ 
gable, meandered, or other 
stream in or across which a 
dam is maintained or it is 
proposed to construct a dam 
or other obstruction, and a 
description of the site for 
such dam, including the 
name or names of the ri¬ 
parian owners of the site. 

2. The purpose for 
which the dam is maintain¬ 
ed or for which it is pro¬ 
posed to maintain the same, 
including the use to which 
the water is to be put. 

3. A general description 
of the dam, raceways, canals, 
and other constructions, in- 
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of a license under this chap- eluding the specifications as 
ter. to the material and plan of 

(c) Such additional in- construction and a general 
formation as the commis- description of all booms, 
sion may require. (Act of piers, and other protection 
June 10, 1920, c. 285, §9 (41 works which are construct- 
Stat. 1068) U. S. C. Title 16, ed in connection therewith, 
$802 (a), (b), (c).) or which it is proposed to 

erect in connection there¬ 
with. 

4. The approximate a- 
mount of hydraulic power 
that the dam is capable of 

1 developing and the amount 

of power to be used. 

5. A map or blue print 
on a scale of not less than 
four inches to the mile, 

i showing the lands that are 

or may be affected by the 
construction, operation, or 
i maintenance of the dam, 

I and the ownership of each 

tract of land within the 
• affected area. 

6. Such additional infor¬ 
mation as may be required 
by the executive council. 

Both Federal and State governments assert jurisdiction 
over combinations in restraint of trade. 

Federal Power Act Iowa Code 

i Sec. 10 (h) Combinations, 7781. Unlawful combina- 
agreements, arrangements, nation — receivership. If any 
or understandings, express dam for which a permit has 
or implied, to limit the out- been issued becomes owned, 
put of electrical energy, to leased, trusteed, possessed, 
restrain trade, or to fix, or controlled in such man- 
maintain, or increase prices ner as to be controlled by 
for electrical energy or ser- any unlawful combination 
vice are hereby prohibited, or trust, or forms the sub- 
(Act of June 20, 1920, c. ject or part of the subject 
285, §10 (41 Stat. 1068); of any contract or agree- 
Aug. 26, 1935, c. 687, Tit. ment to limit the output of 
IT, § 206 (49 Stat. 842) U. S. any hydraulic or hydroelec- 
C. Title 16, §803 (h)). trie power derived there- 
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from for the purpose of 
price fixing- as to such out¬ 
put, the state may take 
possession thereof by re¬ 
ceivership proceedings in¬ 
stituted by the council, and 
such proceedings shall be 
conducted for the purpose 
of disposing of said prop¬ 
erty for lawful use and the 
proceeds shall be turned 
over to the persons found 
by the court to be entitled 
thereto, after the payment 
of all expenses of the re¬ 
ceivership. 

The Federal Power Act provides for the payment of 
annual fees by licensees except states or municipalities in 
certain cases (Sec. 10 (e)). The State also requires its 
permittees, except municipalities, to pay an annual fee of 
$100 and an annual inspection and license fee to be fixed by 
the executive council but not to be less than $25 (Sec. 7775, 
Chapter 363, Iowa Code). 

The irreconcilability of the Federal Power Act and the 
State Power Act is nowhere better illustrated than in the 
respective provisions concerning the term of the license. 
The State of Iowa asserts the right to revoke its- license 
by legislative action, which has been interpreted to mean 
action of the executive council. 36 Op. Atty. Gen. (Iowa) 
109. The provisions of the Federal Power Act relating 
to the term of the license issued thereunder are set forth 
below. If an applicant for license from the Federal 
Power Commission must comply with the Iowa “Power 
Act” as a condition precedent to the issuance of a license 
from the Federal Power Commission a situation could 
arise where the executive council of Iowa would, subse¬ 
quent to issuance of a license by the Federal Power Com¬ 
mission, revoke the State permit for reasons which it con¬ 
sidered sufficient but which would not justify nor call 


38 


for similar action by the Federal Power Commission. In 
effect, therefore the license issued by the Federal Power 
Commission would be subject to any restrictions which the 
executive council cared to impose upon the licensee. 

Federal Power Act Iowa Code 


Sec. 6 * * ’Licenses * * * 
shall be issued for a period 
not exceeding fifty years. 
Each such license shall be 
conditioned upon accept¬ 
ance bv the licensee of all 
the terms and conditions of 
[this Act] and such further 
conditions, if any, as the 
Commission shall prescribe 
in conformity with [this 
Act], which said terms and 
conditions and the accept¬ 
ance thereof shall be ex¬ 
pressed in said license. 
Licenses may be revoked 
only for the reasons and in 
the manner prescribed un¬ 
der the provisions of [this 
Act], and may be altered or 
surrendered only upon mu¬ 
tual agreement between the 
licensee and the Commis¬ 
sion after thirty days’ pub¬ 
lic notice. * * * (Act of June 
10, 1920, c. 285, §6 (41 Stat. 
1067); Aug. 26, 1935, c. 687, 
Tit. II, §204 (49 Stat. 841) 
U. S. C. Title 16, §799.) 

Sec. 13. The licensee shall 
commence the construction 
of the project works within 
the time fixed in the license, 
which shall not be more than 
two years from the date 
thereof, shall thereafter in 
good faith and with due 
diligence prosecute such 
construction, and shall with- 


7782 Nuisance. If any 
dam is constructed, main¬ 
tained, or operated for any 
of the purposes specified 
herein, in waters of this 
state in violation of any of 
the provisions of this chap¬ 
ter or in violation of any 
provisions of the law, the 
state may, in addition to the 
remedies herein prescribed, 
have such dam abated as a 
nuisance. 

7792 Revocation or for¬ 
feiture of permit. If the 
person to whom a permit is 
issued under the provisions 
of this chapter does not be¬ 
gin the construction or the 
improvement of the dam or 
raceway within one year 
from the date of the grant¬ 
ing of the permit, his per¬ 
mit, may be revoked by the 
executive council, and if any 
permit holder does not 
finish and have in operation 
the plant for which the dam 
is constructed within three 
years after the granting of 
the permit, unless for good 
cause shown the council has 
extended the time for com¬ 
pletion, such permit shall be 
forfeited. 

7793 Legislative control. 
No permit granted or rights 
acquired hereunder shall be 
perpetual, but they shall be 
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in the time fixed in the subject to restriction cancel- 
license complete and put in- lation, and reflation by 
to operation such part of legislative action, and sup- 
the ultimate development as peet to all the provisions {)f 
the commission shall deem this chapter, 
necessary to supply the rea¬ 
sonable needs of the then 
available market, * * * The 
periods for the commence¬ 
ment of construction mav be 
extended once but not 
longer than two additional 
years and the period for the 
completion of construction 
carried on in good faith and 
with reasonable diligence 
mav be extended bv the com- 
mission when not incompati¬ 
ble with the public interests. 

. In case the licensee shall not 
’ commence actual construc¬ 
tion of the project works, or 
of any specified part there¬ 
of, within the time prescrib¬ 
ed in the license or as ex¬ 
tended bv the commission, 1 
then, after due notice given, 
the license shall, as to such 
project works or part there¬ 
of, be terminated upon writ¬ 
ten order of the commission. 

In case the construction of 
the project works, or of any 
specified part thereof, has 
been begun but not complet¬ 
ed within the time pre¬ 
scribed in the license, or as 
extended by the commission, 
then the Attorney General, 
upon the request of the com¬ 
mission, shall institute pro¬ 
ceedings in equity in the dis¬ 
trict court of the United 
States for the district in 
which any part of the pro¬ 
ject is situated for the revo- 
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cation of said license, the 
sale of the works construct¬ 
ed, and such other equitable 
relief as the case may de¬ 
mand * * * (Act of June 10, 

1920, c. 285, §13 (41 Stat. 

1071) U. S. C. Title 16 §806). 

(Sec. 15 provides for the 
issuance of a new license to 
the original licensee or to 
another; Sec. 16 provides i 

for temporary possession of 
a project by the United 
State when the safety of the 
United States is involved; 

Sec. 26 provides the proce¬ 
dure for the revoking the 
license; Sec. 14 provides for 
the right of the United 
States, or any State or 
municipality to take over a 
project licensed under the 
Act at any time through 
condemnation proceedings 
on payment of just compen¬ 
sation.) 

i Provision is also made in the Federal and Iowa statutes 
for the exercise of the right of eminent domain over land 
necessary to the project involved (Sec. 21, Federal Power 
Act; Sections 7783, 7784, 7785, 7787, 7788, Chapter 363, 
Iowa Code). ( - App. II ..«»)» 

! 5. The Federal Power Act should be construed to carry 
out the legislative purposes of Congress: 

(a) The legislative history of Section 9(b) of the Federal 
Power Act shows that this section was not intended as 
a limitation on the licensing power of the Commis¬ 
sion , but that it expressed recognition of proper con¬ 
stitutional spheres. 

! It is the position of petitioner that Section 9(b) of the 
Federal Power Act has broad application in a proper con- 
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. stitutional sense, but that it was not intended by Congress 
to be a limitation on the full and complete exercise of the 
licensing power by its agency, the Federal Powder Commis¬ 
sion. 

In the first decade of the twentieth century the urgent 
need for comprehensive water power legislation was recoj 
nized to the point of creating national issues. Like an; 
broad principle arising from inexorable progress in th 
public interest, the need for legislation affording a national 
comprehensive plan of water power development, found its 
champions in such persons as President Theodore Roose¬ 
velt, President Wilson, Gifford Pinchot, Henry Graves; and 
in our own day and generation in President Franklin I). 
Roosevelt, Senator Norris, Senator Bone, Judson King, 
Carl D. Thompson and legions of other earnest conserva¬ 
tionists. 

Although the economic and sociological implications of 
this movement are of the highest importance in considering 
the background of the adoption by Congress of the Federal 
Power Act, this discussion will be confined to a brief state¬ 
ment of the legislative history of Section 9(b) of the Fed¬ 
eral Power Act.* 

President Theodore Roosevelt, in his Rainey River veto 
message, laid down the concepts which were eventually codi¬ 
fied in the Federal War Power Act. With prophetic fore¬ 
sight he stated: 

“We are now at the beginning of great development ill 
water power. Its use in electrical transmission is enf 
tering more and more largely into every element of thq 
dailv life of the people”. (Cong. Rec., 60th Cong., 1st 
Sess. pp. 4698-99.) 


* Roy Baker Snapp. Esquire, submitted a Master’s Thesis to Georgetowij 
University, on April 3. 1944, entitled "The Licensing Power of the Federal 
Power Commission: Limitations Imposed by Section 9(b) of the Federal 
Water Power Act.” The parts of that thesis dealing with the legislative his-| 
tory of Section 9(b) are printed after the Appendix to this brief as Appen¬ 
dix II. 
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This great conservationist could not be attributed with 
foresight attendant upon the national needs for electrical 
power during the first World War or the second World 
War, but the fundamental principles that were so clear to 
him and to others who have envisioned the destiny of our 
countrv have now become formalized in documents based 
upon the most precise and comprehensive studies of the 
needs of the public and the use of this great natural com¬ 
modity. 

Counsel for the Commission, in their brief submitted to 
the Commission on June 19, 1942 point out: 

“According to the nationwide power surveys of the 
i Federal Power Commission, this area (the area pro¬ 
posed to be served by petitioner) will be confronted with 
a shortage of power before 1945. 

I Even in peace time it would appear that the point of 
saturation has not been reached in this area. Exhibit 
24 shows that the average consumption by consumer 
i for the State of Iowa was only 652 kilowatt hours per 
year in 1937. The average inception of residential 
customer of the Iowa Electric Light and Power Com¬ 
pany in incorporated towns and villages alone was only 
i 77 kilowatt hours per month per customer (transcript 
2288). Consumers in the area adjacent to the proposed 
' development, who are served by public utilities, pay 
i too much for energy. See Federal Power Commission 
publication ‘Typical Bills’ for 1941, Page 21.’’ Com¬ 
mission’s Brief, p. 36.) 

The original proposed legislation covering what is now 
Section 9(b) of the Federal Power Act was set forth in S. 
1419, introduced in 1917 in the first session of the 65th Con¬ 
gress. The provision reads as follows: 

# * before the permit shall be granted under this 
i act, the permitee must first obtain, in such manner as 
i may be required by the laws of the States, the consent 
of the State or States in which the dam or other struc¬ 
ture for the development of water power is proposed to 
be constructed.” 

The foregoing provision, by its express terms would seem to 
indicate the necessity for compliance with such state stat¬ 
utes as Chapter 363, Iowa Code 1939. 
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S. 1419 was passed by the Senate and was eventually con¬ 
sidered by the Special Committee on Water Power of the 
House created by the House Rules Committee on January 
16, 1918 pursuant to the special request of President Wil¬ 
son. However, the foregoing committee in reality did not 
consider S. 1419 but instead devoted its lengthy sessions to 
consideration of H. R. 8716—the w’ater power legislation 
desired by President Wilson. H. R. 8716 contained the fol¬ 
lowing provision: 

“Satisfactory evidence that the applicant has com¬ 
plied with the requirements of the laws of the State or 
States within which the proposed project is to be lo¬ 
cated with respect to the appropriation, diversion, ai|d 
the use of water for power purposes and with respect 
to the right to engage in the business of developing, 
transmitting, and distributing power and in any other 
business necessary to effect the purposes of a license 
under this Act.” 

As pointed out by Snapp (App. II p. 1) with the exception 
of one slight modification regarding the bed and banks of 
streams inserted by Representative LaFollette, this section 

was ultimately to become also Section 9(b) of the Federal 

/ 

Water Power Act. 

During the course of the hearings before the Special Com¬ 
mittee Representative Houghton of New York proposed to 
amend Section 9(b) to read as follows: 

“Satisfactory evidence that the applicant has obtain¬ 
ed the consent of the duly constituted authorities of tfye 
State or States within which the requirements of such 
State or States with respect to application for the right 
to appropriate, divert, and use water for power pur¬ 
poses, and for the right to engage in the business of de¬ 
veloping, transmitting, and distributing power, and : n 
any other business necessary to affect the purpose of 
a license under this act.” 

The effect of Mr. Houghton’s proposal was to change the 
wording of Section 9 (b) to the original requirements of 
S. 1419. Representative Houghton and Representative 



44 


Raker debated Houghton’s amendment at length (App. II 
pi 4). In his defense of Section 9 (b) as contained in H. R. 
8716 Mr. Raker stated: 

“Fundamentally, it resolves itself into this, that the 
States might pass laws subsequent to the enactment of 
this legislation, and if this bill provided or required 
that the applicants should comply with the State laws, 
or rules and regulations provided thereunder before 
l he could operate under this bill, the whole scheme would 
be subject to the regulation and control, in effect, of the 
State, would it not? * * * You might find this case: 
A party or association might have complied with ail the 
provisions of the law save the one you referred to in 
your amendment. The commission would be justified 
in their view to give him a license, but he can not com¬ 
ply with the State requirements, and therefore because 
he is unable to comply with the State regulations, of 
necessity the commission can not give him the license, 
and therefore you would, by your amendment, sub¬ 
ordinate the Federal Government right to the right of 
the State* and the State would practically control be¬ 
cause of a condition of that kind. ’ ’ 

The Congress refused to accept Mr. Houghton’s amend¬ 
ment and Section 9(b) was enacted into law as written 
App. II p. 17). 

The record is clear that Congress did not intend Section 
9(b) to be a limitation on the licensing power of the Com¬ 
mission and the record is particularly clear on tin* point 
that such statutes as Chapter 363, Iowa Code 1939, could 
not act to defeat the paramount jurisdiction of the Federal 
Government. Congress obviously intended that applicants 
for licenses should show compliance with State statutes re¬ 
lating to corporate or partnership entities, property rights, 
police regulations, and other matters within the competency 
of the State. Compliance with such State laws was meant 
to be a matter of discretion with the Federal Power Com¬ 
mission, and not a condition precedent to the granting of a 
license. The Act of Congress was directory, not manda¬ 
tory. 
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(b) Comprehensive plans for the development and im¬ 
provement of waterways for navigation; flood pro¬ 
tection; watershed development; creation of recrea¬ 
tional facilities, and recovery of the costs of such 
improvements through utilization of power, are the 
principal objectives of Congress. 

The development and improvement of waterways for 
navigation, flood protection, watershed development, and 
recovery of the costs of such improvements through utiliza¬ 
tion of water power, are the primary objectives of Congress 
in enacting the Federal Power Act. (United States v. Ap¬ 
palachian Electric Power Company, 311 U. S., 377, 420, 426; 
Alabama Power Company v. Gulf Power Company, 283 Fed. 
606, 619.) In the Appalachian case the Supreme Court did 
not list Section 9(b) as one of the principal provisions of 
the Act. 

The objectives of the Federal Power Act are national in 
scope and the very essence of the legislation is comprehen¬ 
sive planning for use in the public interest of water re¬ 
sources. “The point is that navigable w r aters are subject to 
national planning and control in the broad regulation of 
commerce granted the Federal Government” United States 
v . Appalachian Electric Power Company, supra, page 426. 
With regard to the need for national planning in the upper 
Mississippi Basin the Supreme Court in Oklahoma v. Atkin¬ 
son, 313 U. S., 508, observed “that reveals the necessity 
from the constitutional viewpoint of leaving to Congress the 
decision as to what watersheds should be controlled (and 
what method should be employed) in order to protect the 
various arteries of interstate commerce from the disasters 
of floods.” Flood control is one of the benefits derived 
from Petitioner’s project. 

An examination of the facts surrounding the development 
of the Cedar River project demonstrates that it is not in¬ 
tended that Section 7771 of the Iowa Code should be com- 
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plied with in the instant case, when Section 9(b) is con¬ 
sidered in its relation to the board purposes of the Federal 
Power Act. Section 7771 requires that any water taken 
from the stream in connection with the project must be re¬ 
turned thereto at the nearest practicable place. According 
to the findings of the Federal Power Commission on June 3, 
1941, if the water of the Cedar River is returned to the bed 
of the Cedar River as soon as practicable there will result 
“a power house integral with the dam, with proposed in¬ 
stallations of three 5,000 kilowatt generating units”. On 
the other hand, according to the findings of the Federal 
Power Commission, the project as proposed in the declara¬ 
tion of intention as supplemented, without returning the 
waters as soon as practicable, will result in power plant 
having “an initial installation of 50,000 kilowatts, with an 
ultimate installation of 100,000 kilowatts”. 

lit cannot be contended that the development of a dam 
generating 15,000 kilowatt units is a comprehensive plan for 
improvement and development of a waterway for water 
power purposes when by a slight modification the same 
water can be used to generate from 50 to 100 thousand kilo¬ 
watts. 

i If the state law can so circumscribe the activities of the 
federal government in this instance, it is apparent that the 
State of Iowa can by legislative enactment effectively pro¬ 
hibit and forever deny the right of the Federal Power Com¬ 
mission to develop a comprehensive plan for water power 
development and flood control in that state. By the simple 
expedient of passing state laws which are impracticable of 
fulfillment, as is Section 7771 of the Iowa Code, the Federal 
Power Commission will be perpetually excluded from estab¬ 
lishing an effective system of river projects in the State of 
Iowa. 

Attention is again called to the wording of Section 9 (b) 
which requires the applicant to show that it has complied 
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with the laws of the state or states within which the pro¬ 
posed project is to be located. A situation can readily jbe 
visualized wherein the diversion of waters would affect tne 
river in its course through or between two states. It may 
also be conceived that the laws of the two states on the cli 
version of water could be such that the laws of one would 
require the performance of an act which would make im¬ 
possible compliance with the laws of the other. This possi¬ 
ble conflict again demonstrates that the only reasonable in¬ 
terpretation that can be given to Section 9 (b) is that this 
section is intended to protect the rights recognized by state 
law only insofar as these rights do not conflict with the ex¬ 
ercise of the powers of the federal government. 

Briefly, the question is whether or not state laws can in¬ 
terfere with the fullest development of water power in a 
given area. By statute and judicial interpretation the clear 
answer is “no”. This is strikingly demonstrated in an ex¬ 
amination of Section 10 (a) of the Federal Power Act, 
which immediately follows Section 9 (b). Section 10 (a) re¬ 
quires that a license be issued only when 

“in the judgment of the Commission (the project) will 
be best adapted to a comprehensive plan for improving 
or developing a water-way or water-ways for the use 
or benefit of interstate or foreign commerce, for the im¬ 
provement and utilization of waterpower development, 
and for other purposes; and if necessary in order to 
secure such plan the Commission shall have authority 
to require the modification of any project and of the 
plans and specifications of the project works before 
approval”. 

Attention is called to the requirement of “a compre¬ 
hensive plan for improvement or development of a water¬ 
way for the improvement and utilization of water-pow^r 
development”. This section apparently requires the Com¬ 
mission to use its judgment as to what constitutes the best 
plan for overall development of the water-power of a speci¬ 
fied area. If Section 7771 of the Iowa Code, requiring the 
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return of water, from the stream at the nearest practicable 
place without being materially diminished in quantity, were 
to be applied, it would be impossible in this case to secure 
the accomplishment of the project in the method most bene¬ 
ficial to public use. Therefore that phrase of Section 10(a) 
providing that the Commission shall have authority to 
modify the plans of any project in order to attain the great¬ 
est public benefit would have no meaning unless it be con¬ 
strued to supersede such as Section 7771 of the Iowa Code. 

It is submitted that it is unnecessary to develop the con¬ 
cept that the water power resources of our country are a 
rich natural heritage. Since at least the beginning of the 
century, their adequate development and control have been 
recognized as a major problem of the United States. It is 
evident that if a project is adequately and efficiently to serve 
the public such statutory enactments as Section 7771 must 
give way to the greater interests of public welfare. Water 
power development sites are limited in number. The con¬ 
struction of one project may interfere with the construction 
of others. A proper development of a river requires an in¬ 
tegrated plan in place of the haphazard construction and 
operations such as Section 7771 would make necessary in 
this case. 

(c) Section 9(b) must be related to and construed in har¬ 
mony with all of the provisions of the Federal Power 
Act. 

The Federal Power Act should be construed to effectuate 
the policy laid down by Congress. Platt v. Union Pacific 
Railroad Company, 99 U. S., 48; Haggar Company v. Hel¬ 
vering, 308 U. S., 389. 

The Attorney General of Iowa, however, maintains that 
Section 9 (b) should be construed in such a paramount sense 
as to entirely defeat jurisdiction in the Federal Govern¬ 
ment. 
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As pointed out infra, the provisions of Chapter 363, Iowa 
Code 1939, clearly conflict with provisions of the Federal 
Power Act, and the Commission’s Regulations implement¬ 
ing that Act. Section 10 (a) of the Federal Powder Act au¬ 
thorizes the Commission in formulating its directives gov¬ 
erning comprehensive planning “ * * * to require thfe 
modification of any project and of the plans and specifica¬ 
tions of the project works before approval.” The power 
thus granted renders incompatible any interpretation o^ 
Section 9(b) which would destroy that power. United 
States v. Appalachian Electric Power Company, supra, pp. 
426-427; New Jersey v. Sargent, 269 U. S. 328. 

In construing conflicting provisions in the Boulder Dam 
Act, the Supreme Court in Arizona California, 283 U. S. 
423, 456, stated: 

“But the Act specified that the dam shall be used: 
‘First, for river regulation, improvement of navigation 
and flood control; second, for irrigation and domestic 
f uses and satisfaction of present perfected rights * * *:; 
and third, for power.’ It is true that the authortiy con¬ 
ferred is stated to be ‘subject to the Colorado River 
Compact,’ and that instrument makes the improvement 
of navigation subservient to all other purposes. But 
the specific statement of primary purpose in the Act 
governs the general references to the compact.” 

Section 9(b) has its proper place ■within the framework 
of the Federal Power Act, but it wus never intended to af¬ 
ford limitation on the licensing of the Commission. 

6. The opinion and order of the Commission in dismiss¬ 
ing petitioner’s application for license is arbitrary and 
capricious, and the applicant is aggrieved and adversely 
affected in that the Commission failed to find on the basis 
of testimony of a witness who has practiced law in Iowa 
for many years, and who is thoroughly familiar with the 
statute and common law of Iowa, that applicant has com¬ 
plied with all laws of Iowa as required by Section 9(b). 

A duly qualified and practicing attorney, Mr. Ralph 
Thompson, testified on behalf of petitioner. He examined 
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the pertinent public records and found no water rights 
within the area of the project or to the mouth of the Cedar 
River, and no irrigation or municipal water rights. (Joint 
App. 33). He is of the opinion and so advised petitioner 
that Chapter 363, Iowa Code 1939 had no application and 
that petitioner had complied with all state laws in accord¬ 
ance with Section 9 (b) (Joint App. 29). 

The foregoing is the only evidence in the record on the is¬ 
sue. It clearly and positively establishes the fact of compli¬ 
ance. Under these circumstances the only finding which 
could be made on the basis of the record, is the finding pro¬ 
posed by Commission Counsel in their Brief dated June 19, 
1942, namely: 

“7. Satisfactory evidence of compliance with State 
laws has been submitted by the Applicant, insofar as 
i such compliance is necessary under the Federal Power 
i Act for the issuance of a license for a proposed hydro¬ 
electric project. ,, 

Petitioner is aggrieved and adversely affected in that the 
Commission failed to find as above; and the opinion and 
order of the Commission is arbitrary and capricious because 
it ignores the evidence of record. 

i It is submitted that for each and all of the reasons above 
stated the order of the Commission complained of should be 
set aside. 

Respectfully submitted, 

GEORGE B. PORTER, 
ANDREW G. HALEY, 
Counsel for Petitioner . 
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Statutes, Rules and Regulations Involved. 

Iowa Code Chapter 363—1939 

§ 7775 Permit fee—annual license. Every person, firm, 
or corporation, excepting a municipality, to whom a permit, 
is granted to construct or to maintain and operate a dam 
already constructed in or across any stream for the purpose 
herein specified, shall pay to the executive council a permit 
fee of one hundred dollars and shall pay an annual inspec¬ 
tion and license fee, to be fixed by the executive council, 
on or before the first day of January, 1925, and annually 
thereafter, but in no case shall the annual inspection and 
license fee be less than twenty-five dollars. All fees shall 
be paid into the general fund of the state treasury. 

The provisions of this section shall not apply to dams 
already constructed having less than twenty-five horse¬ 
power capacity. 

§ 7776 Construction and operation. The executive coun¬ 
cil shall investigate methods of construction, reconstruction, 
operation, maintenance, and equipment of dams, so as to 
determine the best methods to conserve and protect as far 
as possible all public and riparian rights in the waters of 
the State and so as to protect the life, health, and property 
of the general public; and the method of construction, oper¬ 
ation, maintenance, and equipment of any and all dams in 
such waters shall be subject to the approval of the execu¬ 
tive council. 

§ 7783 Condemnation — petition. Any person, firm, cor¬ 
poration, or municipality owning land on one or both 
sides of a watercourse, desiring to construct or heighten 
any dam in such watercourse or to construct or enlarge a 
raceway, canal, or other construction necessary for the 
development or utilization of the water or water power for 
any of the purposes specified in this chapter therefrom 
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for the purpose of propelling any mill or machinery or 
developing any power by the use of the water, and to whom 
a permit has been granted as in this chapter provided, 
may file in the office of the clerk of the district court of 
the county in which such dam is, or is to be erected or 
heightened, a petition designating himself as plaintiff and 
the owners of the lands affected, or that will be affected, as 
defendants, and describing with reasonable certainty the 
locality where such dam is to be erected or improved, and 
also of the lands that will be overflowed or otherwise 
affected thereby. 

§ 7784 Precept for jury — service. The clerk shall there¬ 
upon issue an order, with a copy of the petition attached, 
directed to the sheriff, commanding him to summon a 
jury of twelve disinterested electors of his county to meet 
on a day fixed therein, and upon the lands described, which 
order, including the copy of the petition, ‘shall be served 
on the defendants in the same manner and for the same 
length of time previous to the day fixed in the order as is 
retired for the service of original notices. When the 
owner of any land affected is a nonresident of the state, 
service shall be made of the notice by publication in a 
newspaper in the county once each week for three succes¬ 
sive weeks. 

§ 7785 Guardian appointed. When service is made upon 
a minor or insane person having no guardian, the clerk at 
thb time of issuing the order shall, by indorsement made 
thereon, appoint a suitable person to make defense for him. 

$ 7787 Oath—assessment of damages — costs. The jury 
shall be sworn, impartially and to the best of their skill and 
judgment, to view the lands described in the petition, and 
ascertain and appraise the damages each of the defendants 
will sustain by reason of such lands being overflowed or 
otherwise injuriously affected by the dam or raceway or 
heightening or enlarging the same. They may, in addition 
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to examining the premises, examine witnesses, and shrill 
determine the amount of damages to which each of tfie 
defendants are, in their judgment, entitled, by reason of 
♦ the construction or improvement of the dam or raceway, 
and shall report their findings in writing, attaching tjie 
same to the order and returning it to the sheriff. All costs 
and fees in connection with the assessment of damages un¬ 
der this chapter shall be the same as in condemnation 
cases and shall be paid by the plaintiff. 

§ 7788 Appeal. Either party may appeal from such as¬ 
sessment to the district court within thirty days after the 
assessment is made and such appeal and all further pro¬ 
ceedings in connection with such matter, whether as to 
an appeal or the payment of damages and costs, and all 
other matters connected with the proceedings, shall be the 
same as provided by law for assessment of damages in 
taking property for works of internal improvement. 

§ 7767 Prohibition — permit. No dam shall be construct¬ 
ed, maintained, or operated in this state in any navigable 
or meandered stream for any purpose, or in any othek* 
stream for manufacturing or power purposes, nor shall any 
water be taken from such streams for industrial purposes, 
unless a permit has been granted by the executive council 
to the person, firm, corporation, or municapility construct¬ 
ing, maintaining, or operating the same. 


Federal Power Act 

That the licensee shall pay to the "United 
States rea^&fc«yeannual charges in an amount to be fixed| 
by the Commission^w^the purpose of reimbursing the 
United States for the costsC^Hjeadministration of this 
Part; for recompensing it for thetP^^gccupancy, and 
enjoyment of its lands or other property the 

expropriation to the Government of excessive profits u?fH4 
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ti^e respective States shall make provision for preventing 
excessive profits or for the expropriation thereof to them¬ 
selves, or until the period of amortization as herein pro¬ 
vided^ reached, and in fixing such charge the Commission 
shall sSek to avoid increasing the price to the consumers 

t 

of power%d>y such charges, and any such charges may be 
adjusted ffcom time to time by the Commission as condi¬ 
tions may require: Provided, That when licenses are issued 
involving the'use of Government dams or other structures 
owned bv the United States or tribal lands embraced within 
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Indian reservations the Commission shall, subject to the 
approval of the Secretary of the Interior in the case of such 
dams or structures\in reclamation projects and, in the 
case of such tribal l^ids, subject to the approval of the 
Indian tribe having jurisdiction of such lands as provided 
in section 16 of the Act oftJune 18,1934 ( 48 Stat. 984), fix a 
reasonable annual charge %for the use thereof, and such 
charges may with like approval be readjusted by the Com¬ 
mission at the end of twenty, years after the project is 
available for service and at p&iods of not less than ten 
years thereafter upon notice aiid\>pportunity for hearing: 
Provided further, That licensees^ for the development, 
transmission, or distribution of powter by States or muni¬ 
cipalities shall be issued and enjoyed, without charge to 
the extent such power is sold to the ptiblic without profit 
or is used by such State or municipality ftir State or muni¬ 
cipal purposes, except that as to projects\constructed or 
to be constructed by States or municipalities primarily 
designed to provide or improve navigation, licenses there¬ 
for shall be issued without charge; and that licenses for 
the develoj:>ment, transmission, or distribution power 
for domestic, mining, or other beneficial use in projects 
of not more than one hundred horsepower installed Capac¬ 
ity may be issued without charge, except on tribal lands 
within Indian reservations; but in no case shall a licence 
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be issued free of charge for the development and utili^ 
tion of power created by any Government dam and tjjlat 
the amount charged therefor in any license shall be^sucb 
as determined by the Commission, in the event an/over- 
payment of any charge due under this section ^£ail oe 
made by a licensee, the Conmiission is autnorizedfto allow 
' a credit for such overpayment when charges <$l*e due for 
any subsequent period. J 

Sec. 15. That if the United States does/ot, at the ex¬ 
piration of the original license, exercise & right to take 
over, maintain, and operate any project Jfv projects of tiie 
licensee, as provided in section 14 hereof, the commission 
is authorized to issue a new license torthe original licensee 
upon such terms and conditions as^may be authorized or 
required under the then existing Jaws and regulations, or 
to issue a new license under sa m terms and conditions to 
a new licensee, which licenseJmay cover any project or 
projects covered by the ojrginal license, and shall be 
issued on the condition th^/ the new licensee shall, before 
taking possession of sue# project or projects, pay such 
amount, and assume su/i contracts as the United States 
is required to do, in/he manner specified in section 14 
hereof: Provided, Tjfat in the event the United States does 
not exercise the light to take over or does not issue a 
license to a newflicensee, or issue a new license to the 
original license/ upon reasonable terms, then the com¬ 
mission shall/ssue from year to year an annual license 

■ icensee under the terms and conditions of 
icense until the property is taken over or a 
issued as aforesaid. 

lat when in the opinion of the President of the 
evidenced by a written order addressed to the 
license hereunder, the safety of the United 
is it, the United States shall have the right toj 
I take possession of any project, or part there^ 
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o£ constructed, maintained, or operated under said license, 
foXthe purpose of manufacturing nitrates, explosives, or 
munitions of war, or for any other purpose involving the 
safetyy>f the United States, to retain possession, manage¬ 
ment, ahd control thereof for such length of time as may 
appear todlie President to be necessary to accomplish said 
purposes, atad then to restore possession and control to the 
party or panies entitled thereto; and in the event that the 
United States *hall exercise such right it shall pay to the 
party or partiek entitled thereto just and fair compensa¬ 
tion for the use df said property as may be fixed by the 
Commission upon tW basis of a reasonable profit in time 
of peace, and the cosrof restoring said property to as good 
condition as existed at the time of the taking over thereof, 
less the reasonable valu^pf any improvements that may be 
made thereto by the United States and which are valuable 
and serviceable to the licensee. 

Sec. 21. That when any licensee can not acquire by con¬ 
tract or pledges an unimprovedSdam site or the right to use 
or damage the lands or property \£ others necessary to the 
construction, maintenance, or oper^fion of any dam, reser¬ 
voir, diversion structure, or the works appurtenant or ac¬ 
cessory thereto, in conjunction with akimprovement which 
in the judgment of the commission is desirable and justified 
in the public interest for the purpose ofimproving or de¬ 
veloping a waterway or waterways for th\use or benefit 
of interstate or foreign commerce, it may acquire the same 
by the exercise of the right of eminent domain iVthe district 
court of the United States for the district in whicVsuch land 
or other property may be located, or in the Staffe courts. 
The practice and procedure in any action or proceeamg for 
that purpose in the district court of the United State^hall 
conform as nearly as may be with the practice and V*o- 
cedure in similar action or proceeding in the courts of iVe 
State where the property is situated: Provided. That Unitec 


States district courts shall only have jurisdiction of cas^ 
when the amount claimed by the owner of the propertvXo 
be condemned exceeds $3,000. / 

Sec. 26. That the Attorney General may, on request of 
the commission or of the Secretary of War, instityfe pro ¬ 
ceedings in equity in the district court of the United States 
in the district in which any project or part theofof is situ ¬ 
ated for the purpose of revoking for violatioiybf its terms; 
any permit or license issued hereunder, or foi^fne purpose of 
remedying or correcting by injunction, manfflamus, or other 
process any act of commission or omission in violation of 
the provisions of this Act or of any lawjfil regulation or or¬ 
der promulgated hereunder. The disteict courts shall have 
jurisdiction over all of the above-mentioned proceedings and 
shall have power to issue and exedfte all necessary process 
and to make and enforce all wr/s, orders, and decrees to 
compel compliance with the lawful orders and regulations 
of the commission and of the Secretary of War, and to com¬ 
pel the performance of an^ condition imposed under the 
provisions of this Act. M the event a decree revoking a 
license is entered, the coprt is empowered to sell the whole 
or any part of the project or projects, to distribute the 
proceeds to the parties entitled to the same, and to make 
and enforce such farther orders and decrees as equity and 
justice may requye. At such sale or sales the vendee shall 
take the rights^nd privileges belonging to the licensee and 
shall perforiythe duties of such licensee and assume all 
outstandingyobligations and liabilities of the licensee which 
the court may deem equitable in the premises; and at such 
sale or afeles the United States may become a purchaser, 
but it afall not be required to pay a greater amount than it 
would-be required to pay under the provisions of section 14 
hera>f at the termination of the license. 

A>ec. 14 (As amended August 26, 1935). Upon not less 
fnan two years’ notice in writing from the Commission the 
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United States shall have the right upon or after the ex¬ 
piration of any license to take over and thereafter to main¬ 
tain and operate any project or projects as defined in sec¬ 
tion 3 Qereof, and covered in whole or in part by the license, 
or the riWit to take over upon mutual agreement with the 
licensee a\property owned and held by the licensee then 
valuable an^serviceable in the development, transmission, 
or distributiomof power and which is then dependent for its 
usefulness upon\he continuance of the license, together with 
any lock or locks Or other aids to navigation constructed at 
the expense of the licensee, upon the condition that before 
taking possession it Viall pay the net investment of the 
licensee in the projector projects taken, not to exceed the 
fair value of the propert\taken, plus such reasonable dam¬ 
ages, if any, to property of the licensee valuable, service¬ 
able, and dependent as above\et forth but not taken, as may 
be caused by the severance therefrom of property taken, 
and shall assume all contracts eVtered into by the licensee 
with the approval of the Commission. The net investment 
of the licensee in the project or projects so taken and the 
amount of such severance damages, iX any, shall be deter¬ 
mined by the Commission after notice and opportunity for 
hearing. Such net investment shall not\nclude or be af¬ 
fected by the value of any lands, rights-of-wav, or other 
property of the United States licensed by tire Commission 
under this Act, by the license nor shall the values allowed 
for water rights, rights-of-way, lands, or interest in lands 
be in excess of the actual reasonable cost thereof at\he time 
of acquisition by the licensee: Provided , That the right 

of the United States or any State or municipality t<N$ake 

> 

over, maintain, and operate any project licensed under this 
Act at any time by condemnation proceedings upon payment 


of juot oompeHiwti gff' wh ppp h y e w pt»ewwl y re ne wed. 

Sec. 10 (e). That the licensee shall pay to the United 
States reasonable annual charges in an amount to be fixed 
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by the Commission for the purpose of reimbursing the 
United States for the costs of the administration of this 
Part; for recompensing it for the use, occupancy, and en¬ 
joyment of its lands or other property; and for the expro¬ 
priation to the Government of excessive profits until the 
respective States shall make provision for preventing ex¬ 
cessive profits or for the expropriation thereof to them¬ 
selves, or until the period of amortization as herein pro¬ 
vided is reached, and in fixing such charges the Commission 
shall seek to avoid increasing the price to the consumers of 
power by such charges, and any such charges may be ad¬ 
justed from time to time by the Commission as conditions 
may require: Provided, That when licenses are issued in¬ 
volving the use of Government dams or other structures 

owned bv the United States or tribal lands embraced within 
* 

Indian reservations the Commission shall, subject to the 
approval of the Secretary of the Interior in the case of 
such dams or structures in reclamation projects and, in the 
case of such tribal lands, subject to the approval of the 
Indian tribe having jurisdiction of such lands as provided 
in section 16 of the Act of June 18, 1934 (48 Stat. 984), fix 
a reasonable annual charge for the use thereof, and such 
charges may with like approval be readjusted by the Com¬ 
mission at the end of twenty years after the project is 
available for service and at periods of not less than ten 
years thereafter upon notice and opportunity for hear¬ 
ing: Provided further, That licenses for the development, 
transmission, or distribution of power by States or munici¬ 
palities shall be issued and enjoyed without charge to the 
extent such power is sold to the public without profit or is 
used by such State or municipality for State or municipal 
purposes, except that as to projects constructed or to be 
constructed by States or municipalities primarily designed 
to provide or improve navigation, licenses therefor shall be 
issued without charge; and that licenses for the develop¬ 
ment, transmission, or distribution of power for domestic, 
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mining, or other beneficial use in projects of not more than 
one hundred horsepower installed capacity may be issued 
without charge, except on tribal lands within Indian reser¬ 
vations; but in no case shall a license be issued free of 
charge for the development and utilization of power cre¬ 
ated by any Government dam and that the amount charged 
therefore in any license shall be such as determined by the 
Commission. In the event an overpayment of any charge 
due under this section shall be made by a licensee, the Com¬ 
mission is authorized to allow a credit for such overpay¬ 
ment when charges are due for any subsequent period. (Cf. 
Jhne 10, 1920, c. 285, §10 (41 Stat. 1068); Aug. 26, 1935, c. 
687, Title II, § 206 (49 Stat. 842), U. S. C. Title 16, § 803(e)). 

Sec. 15. That if the United States does not, at the ex¬ 
piration of the original license, exercise its right to take 
over, maintain, and operate any project or projects of the 
licensee, as provided in section 14 hereof, the commission 
is authorized to issue a new license to the original licensee 
Upon such terms and conditions as may be authorized or 
required under the then existing laws and regulations, or 
to issue a new license under said terms and conditions to 
a new licensee, which license may cover any project or 
projects covered by the original license, and shall be is¬ 
sued on the condition that the new licensee shall, before 
taking possession of such project or projects, pay such 
amount, and assume such contracts as the United States 
is required to do, in the manner specified in section 14 here¬ 
of : Provided, That in the event the United States does not 
exercise the right to take over or does not issue a license 
to a new licensee, or issue a new license to the original li¬ 
censee, upon reasonable terms, then the commission shall 
issue from year to year an annual license to the then li¬ 
censee under the terms and conditions of the original license 
until the property is taken over or a new license is issued 
as aforesaid. (Cf. June 10,1920, c. 285, § 15 (41 Stat. 1072), 
U. S. C. Title 16, § 808.) 
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Sec. 16. That when in the opinion of the President of the 
United States, evidenced by a- written order addressed to 
the holder of any license hereunder, the safety of the 
United States demands it, the United States shall have 
the right to enter upon and take possession of any project, 
or part thereof, constructed, maintained, or operated un¬ 
der said license, for the purpose of manufacturing nitrates, 
explosives, or munitions of war, or for any other purpose 
involving the safety of the United States, to retain posses¬ 
sion, management, and control thereof for such length of 
time as may appear to the President to be necessary to 
accomplish said purposes, and then to restore possession 
and control to the party or parties entitled thereto; and 
in the event that the United States shall exercise such right 
it shall pay to the party or parties entitled thereto just 
and fair compensation for the use of said property as may 
be fixed by the Commission upon the basis of a reasonable 
profit in time of peace, and the cost of restoring said prop- 
ertv to as good condition as existed at the time of the tak- 
ing over thereof, less the reasonable value of any improve¬ 
ments that mav be made thereto bv the United States and 
» •> 

which are valuable and serviceable to the licensee. (Cf. 
June 10, 1920, c. 285, § 16 (41 Stat. 1072), U. S. C. Title 16, 
§ 809.) 

» See. 21. That when any licensee cannot acquire by con¬ 
tract or pledges an unimproved dam site or the right to use 
or damage the lands or property of others necessary to the 
construction, maintenance, or operation of any dam, reser¬ 
voir, diversion structure, or the works appurtenant or 
accessory thereto, in conjunction with an improvement 
which in the judgment of the commission is desirable and 
justified in the public interest for the purpose of improv¬ 
ing or developing a waterway or waterways for the use 
or benefit* of interstate or foreign commerce, it may ac¬ 
quire the same by the exercise of the right of eminent do¬ 
main in the district court of the United States for the dis- 
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trict in which such land or other property may be located, 
ot* in the State courts. The practice and procedure in any 
action or proceeding for that purpose in the district court 
of the United States shall conform as nearly as may be 
with the practice and procedure in similar action or pro¬ 
ceeding in the courts of the State where the property is sit¬ 
uated: Provided, That United States district courts shall 
only have jurisdiction of cases when the amount claimed 
by the owner of the property to be condemned exceeds 
$3,000. (Cf. June 10,1920, c. 285, §21 (41 Stat. 1074), U. S. 
C. Title 16, § 814.) 

Sec . 26. That the Attorney General may, on request of 
the commission or of the Secretary of War, institute pro¬ 
ceedings in equity in the district court of the United States 
in the district in which any project or part thereof is sit¬ 
uated for the purpose of revoking for violation of its terms 
any permit or license issued hereunder, or for the purpose 
of remedying or correcting by injunction, mandamus, or 
other process any act of commission or omission in viola¬ 
tion of the provisions of this Act or of any lawful regula¬ 
tion or order promulgated hereunder. The district courts 
shall have jurisdiction over all of the above-mentioned pro¬ 
ceedings and shall have power to issue and execute all 
necessary process and to make and enforce all writs, or¬ 
ders, and decrees to compel compliance with the lawful 
orders and regulations of the commission and of the Sec¬ 
retary of War, and to compel the performance of any con¬ 
dition imposed under the provisions of this Act. In the 
event a decree revoking a license is entered, the court is 
empowered to sell the whole or any part of the project or 
projects, to distribute the proceeds to the parties entitled 
to the same, and to make and enforce such further orders 
and decrees as equity and justice may require. At such 
sale or sales the vendee shall take the rights and privileges 
belonging to the licensee and shall perform the duties of 
such licensee and assume all outstanding obligations and 
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liabilities of the licensee which the court may deem equita¬ 
ble in the premises; and at such sale or sales the United 
States may become a purchaser, but it shall not be required 
to pay a greater amount than it would be required to pay 
under the provisions of section 14 hereof at the termina¬ 
tion of the license. (Cf. June 10,1920, c. 285, §26 (41 Stat. 
1076), U. S. C. Title 16, § 820.) 

Sec. 14 (As amended August 26, 1935). Upon not less 
than tw’o years’ notice in writing from the Commission the 
United States shall have the right upon or after the ex¬ 
piration of any license to take over and thereafter to main¬ 
tain and operate any project or projects as defined in sec¬ 
tion 3 hereof, and covered in whole or in part by the license, 
or the right to take over upon mutual agreement with tlie 
licensee all property owned and held by the licensee then 
valuable and serviceable in the development, transmission, 
or distribution of power and which is then dependent for 
its usefulness upon the continuance of the license, together 
with any lock or locks or other aids to navigation con¬ 
structed at the expense of the licensee, upon the condition 
that before taking possession it shall pay the net invest¬ 
ment of the licensee in the project or projects taken, not 
to exceed the fair value of the property taken, plus such 
reasonable damages, if any, to property of the licensee 
valuable, serviceable, and dependent as above set forth but 
not taken, as may be caused by the severance therefrom cf 
property taken, and shall assume all contracts entered into 
by the licensee with the approval of the Commission. The 
net investment of the licensee in the project or projects so 
taken and the amount of such severance damages, if any, 
shall be determined by the Commission after notice and 
r opportunity for hearing. Such net investment shall not 
include or be affected by the value of any lands, rights-of- 
way, or other property of the United States licensed by the 
Commission under this Act, by the license nor shall tbe 
values allowed for water rights, rights-of-way, lands, cr 
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interest in lands be in excess of the actual reasonable cost 
thereof at the time of acquisition by the licensee: Provided, 
That the right of the United States or any State or munici¬ 
pality to take over, maintain, and operate any project li¬ 
censed under this Act at any time by condemnation pro¬ 
ceedings upon payment of just compensation is hereby ex¬ 
pressly reserved. (Cf. June 10, 1920, c. 285, § 14 (41 Stat. 
1071); Aug. 26, 1935, c. 687, Tit. II, $207 (49 Stat. 844), 
U. S. C. Title 16, $ 807.) 

I FEDERAL POWER COMMISSION 

Rules of Practice and Regulations. 


Parties; appearances. 

Sec. 1.5 Classes .—The parties to proceedings before the 
Commission are applicants, complainants, petitioners, de¬ 
fendants, interveners, and respondents, according to the 
nature of the proceedings and their relationship thereto. 
Admission of a party as intervener or protestant shall not 
be construed as recognition by the Commission that such 
party might be aggrieved by any order of the Commission 
in such proceeding. 

Application for license for proposed major project or 

MINOR PART THEREOF. 

Sec. 4.40 Contents .—Each application for license for a 
complete project of more than 100 horsepower installed 
capacity, to be constructed, or for a minor part of such 
project shall be verified, shall conform to Sec. 200.2, and 
shall set forth in appropriate detail the following informa¬ 
tion in the order indicated. Unless otherwise specified, the 
application and all accompanying documents shall be sub¬ 
mitted in quadruplicate. 
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A. The exact name and address of the applicant. (If the 
applicant desires that correspondence concerning the ap¬ 
plication be directed to any person other than the one who 
signs the application, the Commission should be notified 
of that fact and of the name and address of such othei^ 
person by a statement indicating that such other person is 
authorized to act as agent, and that service upon him will 
be deemed to be service upon the applicant.) 

B. If the applicant is a corporation, the State or Terri¬ 
tory under the laws of which the applicant was organized, 
and if authorized to operate in more than one State, all 
pertinent facts should be stated. 

C. The measure of control or ownership, if any, exer¬ 
cised by applicant in any other organization or over appli¬ 
cant by any other organization. 

D. The name of each State in which the applicant oper¬ 
ates or proposes to operate electric power plants or facil¬ 
ities. 

E. A concise general description of the project and the 
principal project works, including dams, reserviors, water 
conduits, power houses, substations, switch yards, and 
transmission lines, in such detail as may be applicable. 

F. The location of the project, the region of its location 
designated by adjacent cities and towns, the name of the 
stream on which the proposed project will be located, and a 
statement of the extent to which commerce is carried there¬ 
on. 

G. The lands of the United States which will be affected 
by the proposed project, and the estimated value of such 
lands, based upon the most profitable use for which suited. 

H. The proposed scheme of development; also an esti¬ 
mate of the power available for 90 percent of the time and 
the proposed installed capacities, both initial and ultimate, 
expressed in horsepower. 

I. The proposed use or market for the power to be devel¬ 
oped, indicating whether applicant is a public utility or will 
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become a public utility, and it* so whether it is or will be 
subject to regulation by any State agency. In case the 
applicant can give no positive assurance that there is or 
will be a demand for the power upon completion of con¬ 
struction of the project, and that it will be used or dis¬ 
tributed by the applicant or sold to others for use or dis¬ 
tribution, a full and complete statement and explanation 
shall be made of the applicant's expectations in this regard 
and of the basis therefor. 

J. The location and capacity of all power plants or other 
electric facilities owned or operated by the applicant, the 
market supplied thereby, and the relation thereof to the 
project applied for and a brief description of such other 
plants. 

K. Other data which the applicant may consider perti¬ 
nent. 

Sec. 4.41 Required exhibits .—There shall be filed with 
the application for license and as a part thereof the follow¬ 
ing exhibits, certilied in conformity with Sec. 200.4: 

1 Exhibit A .—If applicant is a corporation: One copy of 
charter or certificate and articles of incorporation, with all 
tne amendments thereto, duly certified by the secretary of 
state of the State where organized, or other proper author¬ 
ity, and three uncertified copies; one certified and three un¬ 
certified copies of the by-laws; and a certificate of organiza¬ 
tion in quadruplicate in conformity with Sec. 200.3. if the 

i 

project is located in another State than that in which the 
corporation is organized, a certificate and three copies 
shall be submitted from the secretary of state or other 
proper authority of the State in which the project is locat¬ 
ed, showing compliance with the laws relating to foreign 
corporations. 

If the applicant is a State: Copies of the laws under 
authority of which the application is made, or reference 
thereto. 
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If the applicant is a municipality as defined in the Fed¬ 
eral Power Act: One copy of its charter or other organiza¬ 
tion papers, duly certified by the secretary of state of the 
State in which it is located, or other proper authority, and 
three uncertified copies. Copies of, or reference to, the 
State laws authorizing the operations contemplated by-the 
application. 

If the applicant is a natural person: An affidavit by 
applicant that he is a citizen of the United States, and three 
copies thereof. 

If the applicant is an association: One verified copy and 
three additional copies of its articles of association. If 
there are no articles of association, that fact shall be stated 
over the signature of each member of the association and 
three additional cdpies of the statement submitted. A com¬ 
plete list of members and a statement of the citizenship 
of each must be given in an affidavit by one of them, and an 
original and three copies submitted. 

Exhibit B .—Copy of all minutes, resolutions of stock¬ 
holders or directors, or other representatives of the appli¬ 
cant, properly attested, and three additional copies, au¬ 
thorizing the filing of application. 

Exhibit C .—If special hydroelectric, water-power, or ir¬ 
rigation laws of the State or States involved pertain to the 
construction of the applicant’s project, submit copies of 
such laws or reference thereto. (General State incorpora¬ 
tion acts are not desired.) 

Exhibit D .—Evidence that the applicant has complied 
with the requirements of the laws of the State or States 
within which the project is to be located with respect to 
bed and banks and to the appropriation, diversion, and use 
of water for power purposes and with respect to the right 
to engage in the business of developing, transmitting, and 
distributing power, and in any other business, necessary to 
effect the purposes of the license applied for, including a 
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certificate of convenience and necessity, if required. This 
evidence shall be accompanied by a statement of the steps 
that have been taken and the steps that remain to be taken 
to acquire franchise or other rights from States, counties, 
and municipalities before the project can be completed and 
put into operation. 

Exhibit E —The nature, extent, and ownership of water 
rights which the applicant proposes to use in the develop¬ 
ment of the project covered by application, together with 
satisfactory evidence that the applicant has proceeded as 
far as practicable in perfecting its rights to use sufficient 
water for proper operation of the project works. A cer¬ 
tificate from the proper State agency setting forth the 
extent and validity of the applicant's water rights shall 
be appended if practicable, in case the approval or per¬ 
mission of one or more State agencies is required by State 
law as a condition precedent to the applicant's right to take 
or use water for the operation of the project works, duly 
certified evidence of such approval or permission, or a 
showing of cause why such evidence cannot be reasonably 
submitted shall also be filed. When a State certificate is 
involved, one certified copy and three uncertified copies 
shall be submitted. 


Exhibit F .—Full details as to lands owned by applicant, 
hnd as to applicant's plans for acquiring title to or the 
right to occupy and use lands other than those owned by 
the applicant or by the United States, necessary or essen¬ 
tial for carrying out the project covered by the application. 
If the applicant, at the time of filing application, has by 
easement, lease, franchise, or otherwise acquired the right 
to occupy and use lands owned by others, the statement 
should show with respect to each separate right of occu¬ 
pancy and use— 

(1) From whom acquired. 

(2) The date acquired. 
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(3) Nature and extent of the right acquired . 

(4) Whether perpetual or limited term. 

(5) If of limited term, when such term expires. 

(6) For each parcel acquired, the area inside of the 
project boundary and the area outside of the 
project boundary. 

Exhibit G .—Statement showing the financial ability of 
the applicant to carry out the project applied for, together 
with a statement or explanation of the proposed method 
of financing the construction thereof. 

Exhibit II .—Statement of the effect of the proposed 
operation of the project works on the normal flow of the 
stream, including a statement of the minimum flow propos¬ 
ed to be released during periods of low water and full ex¬ 
position of the relation of any proposed ponding of the flow 
to the conservation and utilization in the public interest of 
the available water resources for the purpose of power, 
navigation, irrigation, reclamation, flood control, and mu¬ 
nicipal water supply. 

Exhibit /.—Complete data upon which the estimate of 
power available for 90 percent of the time and the installed 
horsepower capacity of the project are based, including 
stream-flow, evaporation records, static heads, etc., a list of 
all present and proposed sources of power for the system 
of which the project will be a part, including both water- 
power and fuel-power plants, their approximate location and 
sources of water, ultimate capacity of all power plants in 
use or proposed to be used, and the present installed 
capacity of constructed plants; also connections, if any, 
with other power systems. 

Exhibit J .—General map covering the entire project 
area, showing on a single sheet and to an appropriate scale 
the location of the following: 

(1) Principal structures and other important features 
bf the project, including such roads, railways, tramways, 
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and bridges as it is proposed shall become part of the 
project works and be placed under the license. 

(2) All transmission lines, substations, switchyards, and 
telephone lines, which it is proposed shall become a part of 
the project works and be placed under license, as well as 
the general layout of the transmission system, if any, with 
which the project may be connected, indicating prominently 
by appropriate symbol the portion or portions of the trans¬ 
mission lines or system covered by application for license. 

(3) State and county lines, towns, streams, stream gag¬ 
ing stations, railroads, power plants, irrigation systems, and 
other features in the vicinity of the proposed development, 
information concerning which will aid in arriving at a 
general comprehension of the project. 

(4) Reference to the detail map indicating by outline the 
portion shown on each sheet. 

(5) If all features cannot be shown with sufficient dis¬ 
tinctness on one sheet, two general maps may be furnished, 
one for the power plant and appurtenant works, and one 
for the transmission system. (One tracing and four blue 
prints. See specifications for drawings, Sec. 4.42.) 

Exhibit K .—Detail map covering entire project area. 
Scale shall be such as to show clearly, but without unneces¬ 
sary multiplicity of sheets, the essential details of surveys 
and of notes as to ownership or right of occupancy of lands 
within the project area. In general, a scale of approxi¬ 
mately 400 feet to the inch is appropriate for features con¬ 
taining a relatively large amount of detail, and scales of 
1,000 or 2,000 feet to the inch where there is little detail, as 
is frequently the case with respect to transmission and 
telephone lines, roads, and railways. Elevations shall be 
tied to Government bench marks whenever available, and 
shall be referred to mean sea level except that in the case 
of projects in navigable waters having a datum accepted 
for local use by the Office of the Chief of Engineers, War 


Department, such local datum shall be used. If more than 
one sheet is used, the sheets shall be numbered consecu¬ 
tively, and each shall bear a small diagram showing the 
entire map and indicating the portions shown on each 
sheet. Several sections of a conduit, transmission line, 
telephone line, road, railway, etc., may be shown upon a 
single sheet, each so placed or limited as to avoid crowding 
or confusion. Except to the extent and in such particulars 
as the requirements may be expressly waived or modified 
by the Commission, the detail map to be filed as this exhibit 
shall conform to the specifications for drawings, Sec. 4.42, 
and the following requirements: 

(1) It shall show the project area and the project boun- 
darv: 

(a) Unless satisfactory reasons are given to the 
contrary, the project boundary shall not be more than 
200 feet (horizontal measurement) from the exterior 
margin (in general, high-water level) of reservoirs, 
nor shall the width of the project area for canals, 
> ditches, pipe lines, transmission lines, roads, and other 
so-called continuous structures exceed 200 feet. The 
project boundary shall be shown on the map in such 
manner that it can be readily identified on the ground. 
There shall be shown the location and description of 
monuments and other marks with reference lines there ¬ 
from to permanent objects in accordance with gooc. 
practice in land surveying. 

(&) If the project boundary is located on lands cov¬ 
ered by the public land survey there shall be shown a. 
reference line from the initial point of the project 
boundary survey by distances and bearings to an 
established corner if one can be identified within a dis¬ 
tance of 2 miles. At each intersection of the project 
boundary with an identified line of the public land sur¬ 
vey, there shall be shown the station number on the 
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boundary survey, and the bearing and distance to the 
nearest identified corner in each direction on the public 
land survey line crossed, if such distance does not 
exceed one mile. 

(c) Field notes, or a description by metes and bounds, 
of the final location survey of the project boundary 
shall be furnished either on the map or on separate 
sheets to be made a part of the exhibit, unless all 
courses and distances are fully and legibly shown along 
the plotted boundary. 

(d) Such portions of the project area as will be used 
for continuous structures, such as transmission lines, 
telephone lines, canals, roads, etc., may be described 
by center or offset lines of survey specifying distances 
of the project boundary therefrom. Such lines of sur¬ 
vey shall be referred to the public land survey and 
permanent objects in a manner similar to that describ¬ 
ed for the project boundary. 

(e) There shall be shown the status as to ownership, 
and the boundary lines and area of each parcel of land 
within, or partly within, the project area, designating 
separately lands owned by the applicant, lands to be 
acquired by the applicant, lands for which the appli¬ 
cant holds rights of use and occupancy for purposes of 
the project, reservations (indicating separately each 
reservation), and public lands (indicating separately 
lands, full title to which remains in the United States, 
and lands in which the United States retains only an 
interest). Where the project works occupy lands not 
owned by the applicant, but as to w’hich the applicant 
holds only an easement, franchise, lease, or other right 
of occupancy and use, the map shall show’ the nature 
of such right and shall give appropriate reference to 
Exhibit F for further details. 


(2) The location shall be accurately shown of all project 
works, such as— 

(а) Dams. 

(б) Reservoirs. Show the flow lines for maximum 
and minimum water levels and for elevation of spill¬ 
way crest, and give tables or diagrams of areas and ca¬ 
pacities for maximum and minimum water levels and 


for each contour line. 

(c) Water conduits. Show center line, grade, and 
elevation of bottom at each change of grade, and desig¬ 
nate lengths of each type of conduit, i. e ., flume, ditch, 
tunnel, pipe, etc. 

( d) Powerhouses, substations, and switchyards. 

( e ) Transmission lines and appurtenances, telephone 


lines, roads, railways, trails, tramways, and bridges. 

(/) Navigation structures. 

(g) Channel approaches to navigation structures. 
Indicate elevation of bottom for distances of not less 
than 1,000 feet above and below the structures. 

(3) Show contour lines with contour intervals of not 
more than 10 feet for the entire project area, except such 
portions as will be occupied only by such project works 
as are enumerated in (2) ( e ) above, or as will be include^ 
in reservoirs below the minimum elevation to which the 
water may be drawn down. Profiles of tunnel lines may he 
substituted for contours along such lines. 

(One tracing and four blue prints. See specifications for 
drawings in Sec. 4.42.) 

Exhibit L .—General design drawings showing plans, 
elevations, and sections of all principal structures and ap¬ 
purtenant works or other features of the project. These 
drawings shall be in sufficient detail and shall be ac¬ 
companied by sufficient information relating to controlling 
factors (such as character of foundations and explorations 
thereof, materials, types of construction, important eleva- 
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tions, water levels, etc.) to enable the Commission to have 
a full understanding of the project and to check safety, ade¬ 
quacy, and desirability in the development of the resources 
involved. 

Scales are not specified, but it is desired that they be no 
larger than necessary to show clearly the information re¬ 
quired. Drawings should be simple. Details are desired 
only as necessary to show features of importance in de¬ 
termining safety, adequacy, and suitability of design. Work¬ 
ing drawings are not desired as part of application, but 
should be prepared for purposes of construction and retain¬ 
ed as a record of the work when completed. In this exhibit 
shall be included— 

(1) Dams and appurtenances, such as spillways, fish¬ 
ways, outlet works, etc. 

(2) Navigation structures and approaches thereto, 
including locks, lock gates, operating machinery, etc. 

(3) Conduits, including forebavs, intake works, surge . 
tanks, and other pressure relief devices, etc. 

(4) Powerhouses and substations. 

(One tracing and four blue prints. See specifications 
for drawings in Sec. 4.42.) 

Exhibit M .—General descriptions and general specifica¬ 
tions of mechanical, electrical, and transmission equipment 
and their appurtenances in sufficient detail to enable the 
Commission to have a full understanding of the project, to 
determine the installed capacity in horsepower, and to de¬ 
termine the safety of the project works and their adequacy 
and suitability for the development and utilization of the 
resources involved. 

Exhibit N .—Estimate of the cost of developing the proj¬ 
ect, segregated by principal features showing quantities, 
unit costs, etc., in sufficient detail for a full understanding 
of the elements of cost of the project. The estimate shall 
include all lands, flowage, and other rights, intangible, in- 
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direct, overhead, and contingent costs and shall show the 
total estimated cost of the complete development and of 
different parts thereof appropriately classified. The esti 
mate shall also show by whom it was made. 

Exhibit 0 .—Detailed statement of the time desired fof 
beginning and completing construction of the projects 
works. If the ultimate development is to be completed ancf 
put into operation in two or more parts, the time desired 
for beginning and completing the construction of each part) 
shall be given. 
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JOINT APPENDIX. 

Case No. 8752. 

3132 BEFORE THE 

FEDERAL POWER COMMISSION 

Application for License. 

Projf.ct No. 1853 

1. The First Iowa Hydro Electric Cooperative, a non¬ 
profit cooperative association, organized under the 
laws of the State of Iowa and haying its office and 
principal place of business at 215 Hershey Building, 
Muscatine, in the state of Iowa, hereby makes applica¬ 
tion to the Federal Power Commission for a license to 
authorize the construction, operation, and maintenance 
of certain project works fully described herein. 

2. The name, title, and post-office address of the person 
to whom correspondence in regard to the application 
shall be addressed is as follows: 

H. J. Strong, Secretary, 

1011 E. High Street, 

Davenport, Iowa. 

3. The applicant is a corporation and is organized under 
the following laws: 

Chapter 390-G-l Iowa Code 1935 

Section 8341 Iowa Code 1935 to such extent as 
is not inconsistent with Chapter 390-G-l Lowa 
Code 1935 

Such powers, rights and privileges as are 
granted bodies corporate under Chapters 363, 
364, 365 and 366 Iowa Code 1935 

All more fully detailed in applicant’s Articles 
of Incorporation attached hereto and marked 
Exhibit “A”. 
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4. The measure of control or ownership exercised by the 
applicant in any other organization is as follows: 

None 

5. The applicant operates and/or proposes to operate in 
the following states: 

Iowa 

Illinois 

3133 6. The following is a general description of the 
proposed project: 

(a) An earthen dam is to be constructed in Sections 

1 12,11, 2 and 3 of Township 77 N, R 3 W, and 25, 

26, 35, Township 78 N, R 3 W, of the 5th P. M., 
Muscatine County, State of Iowa, across the 
Cedar River. A primary reservior of approxi¬ 
mately 11,000 land acres will thus be created. 

Two smaller reservoirs, having areas of 920 and 
160 acres shall be created by the canal structure 
and intake dam in Sections 12, 13, 14, 15, 23 and 
24 of Township 77 N, R 2 W, and Sections 7, 17, 
18, 19, 20, 29, and 30, Township 77 N, R 1 W, of 
the 5th P. M., Muscatine County, State of Iowa. 

(b) A diversion canal shall extend from the primary 
reservior commencing, approximately, near the 
South West corner of Section 6, Township 77 
N, R 2 W, of the 5th P. M., and thence South 
East to a point on the Mississippi River above 
Muscatine, Iowa, at the mouth of Geneva Creek. 

(c) Intake and dam structure shall be located at the 
bluff about 1,700 feet from the Mississippi River 
Bank. Tailrace will be hewn through rock so as 
to lead the discharged water from the outlet of 
the draft tubes, to the Mississippi River. Power 
House shall have an initial installed capacity of 
approximately 50,000 kilowatts. 


o 

o 


(d) Pumping units shall be utilized to draw wate 
from the Mississippi River through the tailracb 
and up into the two head bays back of the powet* 
intake dam. Canal gates will be installed at th 
head of the canal so that the maximum head mai’ 
be obtained in the head bays. 


20,000 kw. standby energy will be required during 
off peak hours to supply these pumping units. 
By means of this off peak pump shortage, it will 
be possible to raise the firm capacity of the in¬ 
stallation to 18,000 kw. 

(e) Transmission lines for interconnection with a 
source of steam standby current will extend from 
the power house to the nearest source of energy, 
tentatively, near the City of Davenport, Iowa. 

3134 7. The location of the project applied for is as fol¬ 
lows: 

(a) The State of Iowa 

(b) In the Counties of Muscatine and Cedar 

(c) On the following-named stream, Cedar River, 
having carried commerce to St. Louis, Missouri 
and other interstate transportation. 

(d) In the region of the following-named Cities and 
Towns: 

Approximately 6miles northwest of Muscatine, 
Iowa; 25 miles south and west of Davenport, 
Iowa, Rock Island and Moline, Illinois and th^ 
government manufacturing arsenal, Rock Island' 
Illinois; 60 miles north and east of Burlington* 
Iowa; 50 miles S. E. of Cedar Rapids, Iowa; 24 
miles south and east of Iowa City, Iowa. 


Close to existing R. E. A. cooperative transmis¬ 
sion lines extending from the approximate sit4 
of the proposed project to nine (9) counties in 
the State of Iowa. 
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8. Tlie following lands of the United States will be affect¬ 
ed by the project: 

Two (2) small islands situated in the Cedar 
River approximately 5Ms and 6y 2 miles respec¬ 
tively, above the proposed dam site and within 
the storage lake area—Lot 4, Sec. 6, and Lot 7, 
i Sec. 8 T, 78 N., R. 2 W., 5th Principal Meridian, 

Iowa. 

These are vacant public lands according to the 
records of the General Land Office and are in¬ 
cluded in Power Site Classification No. 321, dated 
December 5th, 1940. 

9. The proposed scheme of development of the project is 
as follows: 

i 50,000 kw. capacity of generating units are to be in¬ 
stalled, operating at an average head of 93M> feet of 
i water. It is expected that the system will operate at a 
minimum load factor of 36% or at an average kw. load 
! of 18,000. Pumped storage, together with the purchase 
of off-peak energy will be utilized to firm up the 
3135 energy generated as a result of the stream flow. 
The following is a tabulation of the expected ope rat- 


ing results: 

Power available 90 to 100% of the 
time, utilizing pumped storage and 
reservior storage = 

18,000 kw. 

Power available 90 to 100% of the 
time, utilizing lake storage only 
(no pumped storage) = 

5,220 kw. 

Proposed initial capacity = 

50,000 kw. 

Proposed ultimate capacity (in¬ 
cluding Rochester Dam and Pow¬ 
erhouse) = 

100,000 kw. 

Load factor on System = 

36% 
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ENERGY TRANSACTIONS 
Average Year 

Firm yearly output (at 18,000 kw. 

firm capacity) = 158,000,000 kwh. 

Portion of firm output delivered 

off-peak hours = 30 Jo 

Yearly kwh. delivered during off- 

peak hours = 47,500,000 kwh. 

In 33 years total deficiency to 
make up 158,000,000 kwh. per year 
(from Hydrograph) =1,246,780,000 kwh. 

Off-peak portion of deficiency =1,071,200,000 kwh. 

Average off-peak deficiency per 

year = 32,500,000 kwh. 

Balance of deficiency to be supplied 

by pumping in 33 years = 175,580,000 kwh. 

Average yearly deficiency to be 

supplied by pumping = 5,300,000kwh. 

Average energy purchases requir¬ 
ed for pumping 1.6 x deficiency) = 8,500,000 kwh. 

Total Average Energy Purchases= 41,000,000 kwh, 

3136 Minimum Year 

Deficiency in firm energy = 100,900,000 kwh. 

Supplied directly as off-peak 
energy = 47,500,000 kwh. 

Balance of deficiency by pumping= 53,400,000 kwh. 

Purchases required (1.6 x defi¬ 
ciency) = 85,440,000 kwh. 

Total off-Peak Energy Purchased= 132,940,000 kwh. 
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i On the basis of the above tabulation it is evident that 

1 it is possible to produce 158,000,000 kwh. of firm 
energy annually as a result of: 

(1) Utilizing the regulated flow of the stream 

(2) Purchasing an average of 32,850,000 kwh. off- 
peak energy per year. 

(3) Utilizing pumped storage on dry years in which 
the stream flow is appreciably below that of the 
average year—on dry years an average of 8,500,- 
000 kwh. per year in addition to the above. 

AVAILABLE SECONDARY (DUMP) ENERGY 

i In addition to the 158,000,000 kwh. firm energy thus 
made available, a considerable amount of secondary 
energy’ exists. From the duration curves the average 
generation from 1903 to 1939 equals 184,000,000 kwh. 

! Of this only 120,200,000 kwh. per year is produced as 
firm energy. This leaves therefore, a net of 63,800,000 
kwh. average secondary or dump energy available. 

RESUME OF ENERGY TRANSACTIONS AVERAGE 

YEAR 

1 1. Firm Energy 158,000,000 kwh. 

2. Secondary Energy 63,800,000 kwh. 


Total Output 221,800,000 kwh. 

Average Purchases 

Dump Energy 41,000,000 kwh. per year. 

i It is evident, therefore, that an energy interchange 
contract can be arranged to interchange the dump 
3137 energy required and available. For this purpose, it 
is proposed to build a transmission line to the near¬ 
est source of supply which can deliver 20,000 kw. dump 
energy during off-peak hours. Provision has there- 
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fore been made in the estimates for a transmission line 
to Davenport, Iowa, where such sources of supply is 
available. 

10. The proposed use or market for the power to be de¬ 
veloped is as follows: 

It is proposed to develop the ultimate power in this 
area as the Federal Power Commission will authorize 
said applicant to so do, in an orderly and progressive 
manner. 

All power produced by the applicant will be made 
especially available to the non-profit Rural Electrifica¬ 
tion Cooperative Associations and Cities and Towns 
who distribute same on the municipal ownership plan. 
Preference will be given to those purchasing current 
for distribution who will deliver same without profit 
or so that the greatest benefits come to the ultimate 
users of said current. 

It is proposed, as a separate project, to construct a 
transmission grid to be sponsored by a transmission 
cooperative to supply the various municipalities and 
rural cooperatives in thirty-five (35) or more counties 
adjacent to the project. 

It is further proposed to interconnect the system 
with neighboring systems to provide interconnection 
for the purpose of obtaining off-peak energy for 
pumped water storage during low- flow T periods and dis¬ 
posing of surplus available energy. 

Further dams, reservoirs and power houses in the 
watershed of the Cedar River are contemplated as 
future developments and will be studied, built, main¬ 
tained and operated as the current or power demands 
develop and as authorized by the Federal Power Com¬ 
mission. 

In the Federal Power Commission Report to the 
President, July 10th, 1941, recommendations are made 
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as to new generating facilities required to mp^f an- 
i ticipated loads up to 1946. In Region #4 it is recom¬ 
mended that the Moline-Rock Island Manufacturing 
Company install three additional units of 50,000 kw. 
i each. This will more than double their present in¬ 
stalled capacity. 

Since applicant’s proposed project provides for in- 
i terconnection with the system of Moline-Rock Island 
Manufacturing Company and since applicant expects 
3338 to produce and deliver power at a lower overall cost 
than the proposed steam plants of the above com¬ 
pany, it would seem that the proposed project is a 
logical alternate for one of the 50,000 kw. units above 
mentioned. 

This report would seem further to bear out applic¬ 
ant’s contention as to the urgent need for power fa- 
! cilities in the district to be served by him. 

33. The applicant owns no power plants or facilities as 
it is a newly organized Corporation, except that it has 
been assigned the properties of the Federal Construc- 
i tion Company of Muscatine, Iowa, consisting of plans, 
reports, studies, surveys, build, operate and maintain 
; such project as the Federal Power Commission will li¬ 
cense applicant to construct and operate. 

12. The applicant desires to make the following of record: 

(a) That it is a non-profit cooperative association. 

(b) That the project will at no time be sold into pri¬ 
vate ownership. 

(c) That if and when the Federal Government es¬ 
tablishes or creates a publicly owned Federal 
Agency to own, build and operate Hydro Gen¬ 
erating facilities in the district served by ap¬ 
plicant for the benefit of the public of the State 
of Iowa, applicant agrees to make available to the 
Government of the United States for acquisition 
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and ownership the properties and facilities of th^ 
Cooperative on condition that the proper Fed¬ 
eral Agency desiring applicant’s property, shall 
assume the outstanding indebtedness of its (the 
applicant’s) properties and assure all public 
agencies and non-profit cooperatives, dependent 
upon applicant for supply of electric energy, o^ 
at least as favorable terms as they then enjojr 
with the applicant. 

The following exhibits are filed herewith and are here¬ 
by made a part of this application: 

Exhibit “A”—Certificate of Organization and Arj 

tides of Incorporation. 

Exhibit “B”—Resolution, authorizing applicatio 

for license, permits, etc. 

Exhibit 4i C’’—Statement re State Laws Applicable 

to Project. 

Exhibit “ D ”—Statement re Compliance with Statj? 

Laws. 

13§ Exhibit “E ”—Statement re Water rights. 

Exhibit “F”—Statement re Land Ownership. 
Exhibit “G”—Statement re Financing. 

Exhibit “ H ”—Statement re Affect on Stream Flowj 
Exhibit “I”—Statement re Estimates of Power 

Available. 

Exhibit “J”—General Project Map—Sheet 1. 
Exhibit “ K ”■—Statement re Details of Project Area| 

Sheet 1—Detail of Primary Reser 
voir, South Half. 

Sheet 2—Detail of Primary Reser 
voir, North Half. 

Sheet 3—Detail of Canal & Head 
Bavs. 
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Exhibit ‘ 4 L”—General Design. 

Sheet 1—Diversion Dam & Spillway. 
Sheet 2—Profile of Diversion .Canal. 
Sheet 3—Intake Dam & Power 
House. 

Exhibit “M M —Statement re General Description 

and Specifications. 

Exhibit “N”—Statement re Estimate of Project 

Cost. 

Exhibit “0”—Settlement re Time for Construction. 

I IN WITNESS WHEREOF the applicant has caused its 
name to be hereunto signed by Harry J. Strong, its Secre¬ 
tary. 

This Corporation has no Seal, 

Signed this 8th day of August., 1941. 

! FIRST IOWA HYDRO ELECTRIC COOPERATIVE, 
i /s/ Harry J. Strong, 

Its Secretary. 
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UNITED STATES OF AMERICA 
Federal Power Commission 

Opinion No. 110 


In the Matter 
of 

First Iowa Hydro-Electric Cooperative 


Project No. 1853 


Appearances : 


For the Applicant : 

Andrew G. Haley, Esquire, Washington, D. C. 
Howard P. Eckerman, Esquire, Davenport, Iowa 
Ralph A. Thompson, Esquire, Muscatine, Iowa 
Irvin Schlesinger, Esquire, Des Moines, Iowa 
George B. Porter, Esquire, Washington, D. C. 
Herbert G. Thompson, Esquire, Muscatine, Iowa 
And Joining in the Brief: 

John Connolly, Jr., Esquire, Des Moines, Iowa 

For the Federal Power Commission: 

Willard W. Gatchell, Esquire, Washington, D. C. 
W. A. Whittlesey, Esquire, Washington, D. C. 

For the Intervenor : State of Iowa : 

Floyd Philbrick, Esquire, Des Moines, Iowa 
G. H. Clark, Jr., Esquire, Ames, Iowa 
And Joining in the Brief: 

John M. Rankin, Esquire, Des Moines, Iowa 

For the Iowa Electric Light and Power Company, 
Participant : 

Frank C. Byers, Esquire, Cedar Rapids, Iowa 

3383 For the Iowa-Illinois Gas & Electric Company, 
Brief Participant: 

Don Barnes, Esquire, Cedar Rapids, Iowa 
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Representatives of Protestants and of Other Interested 
Individuals or Organizations: 

A. A. Couch, President of the State Federation of 

Labor, a participant on behalf of the Applicant 

\ 

For the National Coal Association, Protestant:- 

i Marc G. Bluth, Bell Bldg., Chicago, Ill., and 

James W. Haley, Southern Building, Washington, 
D. C. 

For Northern Illinois Coal Trade Association and Middle 
States Fuels, Inc., Protestants: 

A. J. Christiansen, 310 South Michigan Blvd., Chicago, 

Ill. 

For Progressive Mine Workers of America : 

John P. Madden, Carlinville, Illinois 

For Coal Trade Association of Indiana : 

Harold V. Scott, Traffic Manager, 632 Cherry St., 
Terre Haute, Indiana 

For Illinois Coal Traffic Bureau : 

Harry A. Rozene, 307 North Michigan Blvd., Chicago, 
III 

For Iowa Southern Utilities Company of Delaware, 
Protestant : 

Robert Valentine, Centerville, Iowa 

For Order of Railway Conductors, Protestant: 

W. H. Jeffries, State Legislative Representative 

For Brotherhood of Railroad Trainmen, Protestant: 

C. G. Brandow% State Legislative Representative 

For Bfw>thf,rhood of Locomotive Engineers, Protestant: 

J. W. Snyder 

3384 For Brotherhood of Locomotive Firemen and En- 
ginemen, Protestant : 

T. L. Tollefson 
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Foe Iowa Division of the Isaak Walton League of Ameb¬ 
ic a: Objector: 

► H. C. Beard, Iowa Building, Des Moines, Iowa 

For the Iowa Coal, Institute : 

• Hugh W. Lundy, Albia, Iowa, and 
John M. Drabelle, Cedar Rapids, Iowa 

For District 13 Iowa, United Mine Workers: 

Dave Crowe, Albia, Iowa 

For Frank 0. Lowden, James E. Gorman and Joseph B. 
Fleming, Trustees of the Estate of the Chicago, Rook 
Island and Pacific Railway Company : 

A. B. Howland, 500 Bankers Trust Bldg., Des Moines, 

Iowa 

For American Telephone & Telegraph Company : 

P. C. Elvis, Chicago, Illinois 

For Iowa State Highway Commission : 

Fred R. White, Chief Engineer and 
G. H. Clark, Jr., General Counsel 

For Iowa State Conservation Commission : Objectors : 
Fred Schwob, Dr. R. M. Bailey, and 
E. B. Speaker, of the Commission 
Fred Poyneer, Commissioner 
Floyd Philbrick, First Assistant Attorney General 

For Iowa State Building and Construction Trades Coun¬ 
cil: 

P. R. Ferris, G. A. Elliott, and G. A. Baldus 

For 97 Farmers Living Adjacent to Proposed Site: 

George Corriell. 
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3385 OPINION. 

By thb Commission : 

This matter is before us upon an application filed on Au¬ 
gust 11, 1941, by First Iowa Hydro-Electric Cooperative 
for a license under the Federal Power Act to authorize the 
construction and operation of a power development on the 
Cedar River in Muscatine and Cedar Counties, Iowa, and 
extending to the Mississippi River north of Muscatine. Sup¬ 
plements to the application have been filed to modify the 
project in certain particulars. 1 

The Project 

iThe project as now proposed would consist of an 8,300- 
foot dam across the Cedar River approximately 21 miles 
upstream from its confluence with the Iow'a River, 

3386 with a 15,000-foot dike on the western bank of the 
river; a reservoir of approximately 11,000 acres; a 

diversion canal leading from the main reservoir in a south- 
easterlv direction to a reservoir created bv construction of 

f •> 

a dam across Mad Creek, an additional length of canal from 
the Mad Creek reservoir to a small reservoir or forebav 
created by the construction of a dam across Geneva Creek; 
a powerhouse having four turbo-generating units with an 
aggregate generating capacity of 70,000 horse-power, to¬ 
gether with appurtenant structures; and a discharge canal 
approximately 6,000 feet long running parallel to the Mis¬ 
sissippi River and discharging into the pool immediately 
below United States Dam No. 16 near Muscatine. The main 


’ Additionally, the Cooperative filed a declaration of intemon (Docket \’o. 
Dl-154) in January. 1940, for a run-of-river hydroelectric development to be 
located on the Cedar River at about the same location as the presently pro¬ 
posed development, but not extending to the Mississippi River, and in April. 
1941, this was supplemented to incorporate many of the features found in the 
present application. After an investigaion, in the course of which the Gov¬ 
ernor of the State of Iowa was invited to present his views, the Commission 
on June 3. 1941. found that the Cedar River and the Towa River, into which 
it flows, are navigable waters of the United States, and that the interests of 
interstate commerce would be affected by the proposed construction. 
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reservoir on the Cedar River would flood certain islands 
to which title is held by the United States. 

As first presented, the plans of the applicant for develop¬ 
ing the water resources of the Cedar River were neither 
desirable nor adequate, but many important changes in de¬ 
sign have been made. 2 The applicant has also agreed 
3387 to certain modifications proposed by the Chief of 
Engineers of the War Department. The present 
plans call for a practical and reasonably adequate develop¬ 
ment to utilize the head and water available, create a large 
storage reservoir, and make available for recreational pur¬ 
poses a considerable area now unsuitable for such use, all 
at a cost which does not appear to be unreasonable. 

Further changes in design may be desirable, but they are 
minor in character and can be effected if the applicant is 
able to meet the other requirements of the Act. 

The Legal Issue Posed 

The State of Iowa (through its Attorney General) was 
granted leave to intervene in this proceeding and contends 
that the applicant has failed to comply with the require¬ 
ments of Section 9(b) 3 of the Federal Power Act in 

* Section 10(a) of the Act provides: 

That the project adopted, including the maps, plans, and specifications, 
shall be such as in the judgment of the Commission will be best adapted 
to a comprehensive plan for improving or developing a waterway or 
waterways for the use or benefit of interstate or foreign commerce, for the 
improvement and utilization of waterpower development, and for other 
beneficial public uses, including recreational purposes: and if necessary in 
order to secure such plan the Commission shall have authority to require 
the modification of any project and of the plans and specifications of the 
project works before approval. 

* Sec. 9. That each applicant for a license hereunder shall submit to the 
Commission * * * 

(b) Satisfactory evidence that the applicant has complied with the 
requirements of the laws of the State or States within which the proposed 
project is to be located with respect to bed and banks and to the appro¬ 
priation, diversion, and use of water for power purposes and with re¬ 
spect to the right to engage in the business of developing, transmitting, 
and distributing power, and in any other business necessary to effect the 
purposes of a license under this Act. (See also Section 27 of the Act.) 
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3388 that it has not obtained the approval of the State 
Executive Council of Iowa for construction of the 

project. 

Section 9(b) of the Act requires that, before issuing a 
license, the Commission must be satisfied that the appli¬ 
cant has compiled with the requirements of the laws of the 
State or States within which the proposed project is to be 
located with respect to bed and banks and to the appropria¬ 
tion, diversion, and use of water for power purposes, and 
with respect to the right to engage in the business of de¬ 
veloping, transmitting, and distributing power and in any 
other business necessary to effect the purposes of a license. 

It is pointed out by the State that Section 7767 of Chapter 
363 of the 1939 Iowa Code provides that no dam shall be 
constructed “in anv navigable or mandered stream for anv 
purpose, or in any other stream for power purposes, unless 
a permit lias been granted by the Executive Council * * V* 
Section 771 further provides that the State Executive Coun¬ 
cil shall grant such permit if certain conditions are met, 
among which is a requirement that “any water taken from 
the stream in connection with the project is returned thereto 
at the nearest practicable place without being materially 
diminished in quantity* * *.” 

i The applicant has not applied for a permit from the State 
Executive Council with respect to the project as now 

3389 proposed and contends that it is not required to ob¬ 
tain such permit in order to satisfy the requirements 

of Section 9(b) of the Federal Power Act. In support of 
this contention, the applicant asserts that since this project 
involves the diversion of water from the Cedar Fiver to the 
Mississippi River, the conditions of Section 7771 of the 
Iowa Code cannot be met and the Council would be unable 
to issue a permit for this project. The applicant further 
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contends that the Iowa statute is invalid insofar as it would 
preclude the construction and operation of the project be¬ 
cause the statute represents an undue interference by a 
State with the exercise of the Federal Government’s au 
thority over navigable waters of the United States. 

Conclusion 


We have given careful consideration to the conflicting con¬ 
tentions of the applicant and the State of Iowa with respect 
to the applicability and effect of the Iowa statutes in this 
proceeding. But, as previously indicated, we are bound by 
the requirements of Section 9(b) of the Federal Power Aci;, 
which provides for submission to the Commission of satis¬ 
factory evidence that the applicant has complied with the 
State laws. The appropriate place for a determination of 
the validity of such State laws is in the court and, if we 
dismiss the application for license on the basis of 
3390 failure to comply with the requirements of Sectiop 
9(b), applicant may seek review of our action and ii\s 
contentions under Section 313(b) of the Federal Power Aci- 

An appropriate order in accordance herewith will be is¬ 
sued. 


LELAND OLDS, Chairrrum 
CLAUDE L. DRAPER, Commissioner 
BASIL MANLY, Commissioner 
JOHN W. SCOTT, Commissioner 
NELSON LEE SMITH, Commissioner 


Dated at Washington, D. C., this 
29th day of January, 1944 
Leon M. Fuquay, 

Secretary. 
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3391 UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Commissioners 

Leland Olds, Chairman, Claude L. Draper, Basil Man- 
i ly, John W. Scott and Nelson Lee Smith. 


January 29,1944 


In the Matter 
of 

First Iowa Hydro-Electric Cooperative. 


Project No. 1853 


Order Dismissing: Application for License. 


Upon application filed August 11,1941, as later supplement¬ 
ed, by First Iowa Hydro-Electric Cooperative, with offices 
iin Muscatine and Davenport, Iowa, for license under the 
Federal Power Act for a proposed power project to be 
located on the Cedar River in Muscatine and Cedar Coun¬ 
ties, Iowa, and extending to the Mississippi River north 
of Muscatine; 

For the reasons given, and the facts found in Opinion No. 
110 adopted this date and made a part hereof by refer¬ 
ence, the Commission finds that: 

The applicant has not presented satisfactory evidence, 

I pursuant to Section 9(b) of the Federal Power Act, of 
compliance with the requirements of applicable laws of 
the State of Iowa requiring a permit from the State 
Executive Council to effect the purposes of a license un¬ 
der the Federal Power Act, and the pending application, 
as supplemented, should be dismissed without prejudice; 
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It is ordered that: 

The pending application filed August 11,1941, as supple¬ 
mented, be and it is hereby dismissed without prejudice 
to renewal within one year upon satisfying the require¬ 
ments of Section 9(b) of the Federal Power Act. 


By the Commission. 


LEON M. FUQUAY, 
Secretary. 
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Before the 

FEDERAL POWER COMMISSION 
Washington 25, D. C. 


In the Matter 
of 

First Iowa Hydro-Electric Cooperative. 


y Project No. 1853 


Application for Rehearing. 

Comes now First Iowa Hydro-Electric Cooperative, Ap¬ 
plicant in the above entitled matter, by its attorneys, apd 
pursuant to Section 313(a) of the Federal Power Act, states 
that it is a person aggrieved by the Order of the Commis¬ 
sion dated January 29, 1944, dismissing the application for 
license, and makes this application for rehearing. As 
grounds therefor, Applicant states: 

1. On January 29, 1940 Applicant, First Iowa Hydro- 
Electric Cooperative, filed its declaration of intention, pur¬ 
suant to Section 23(b) of the Federal Power Act, to con¬ 
struct a project on the Cedar River in the State of Iowa. Op 
April 2, 1941, supplemental documents further describing 
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the project were filed. On June 3, 1941 the Federal Power 
Commission issued its Opinion and Order, incorporated 
herein by reference, in which the Commission found that 
the Cedar and Iowa rivers are navigable waters of the 
United States, that the interests of industry and commerce 
would be affected by construction of the project, that 
3393 public lands of the United States would be affected, 
and that a license for the construction of the project 
proposed was required under the provisions of the Federal 
Power Act. This decision and order of the Federal Power 
Commission, though due and lawful notice thereof was 
served upon the State of Iowa by the Commission, was not 
objected to or appealed from by the State. Pursuant to the 
Order of June 3, 1941, Applicant, on August 11, 1941, filed 
its application for license. Publication of the filing of said 
application was duly made, and the statutory notices served. 
On October 14, 1941, a hearing upon the application was 
ordered, and was subsequently held at Davenport, Iowa, 
commencing on January 12, 1.942, and concluding on Janu¬ 
ary 28, 1942. Upon appropriate petition thereafter filed 
on April 7,1942, the Commission ordered a further hearing 
which was held in Chicago, Illinois, May 18 to May 20,1942, 
inclusive. The case was fully briefed by applicant, and by 
parties who had been permitted to intervene or participate 
in the proceedings, and by counsel for the Federal Power 
Commission. 

! 2. On January 29,1944, the Commission entered its final 
order dismissing the application of the First Iowa Hydro- 
Electric Cooperative for license. The sole reason given for 
such dismissal, as stated in the Order and Opinion concur¬ 
rently issued, was that the Applicant had not presented 
satisfactory evidence under Section 9(b) of the Federal 
Power Act, that it had complied with applicable laws of the 
State of Iowa “ requiring a permit from the State Executive 


Council to effect the purposes of a license under the Federal 
Power Act”. This finding is arbitrary and capricious 
in that it is not supported by any evidence. Appli- 
3394 cant, on the contrary, has submitted cogent evidence 
within the purview of Section 9(b) of the Federal 
Power Act that it has complied with all applicable laws of 
the State of Iowa, and a finding should be made according¬ 
ly. But for the reason stated by the Commission, i. e., the 
.jurisdictional question, there can be no doubt that Applicant 
would be entitled to the issuance of a license, as the Com¬ 
mission found (p. 6, Commission’s Opinion) that the Appli¬ 
cant had agreed to certain minor modifications proposed by 
the Chief of Engineers of the War Department, and that 
“the present plans call for a practical and reasonably ade¬ 
quate development to utilize the head and water available, 
create a large storage reservoir, and make available for 
recreational purposes a considerable area now unsuitable 
for such use, all at a cost which does not appear to be un¬ 
reasonable.” 

3. The navigability of the Cedar and Iowa Rivers is not 
in issue. The order of the Federal Power Commission of 
June 3, 1941 became final and absolute upon the entry of 
such order, and the failure of any person, or the State of 
Iowa to take an appeal therefrom, lawful and statutory 
notice having been served as to the entry of such order. 
When this order became final the jurisdiction and authority 
of the Federal Power Commission, as contained in Sections 
4 and 23 in particular and in other sections of the Federal 
Power Act, became definite, absolute, final and exclusive. 

4. Whatever jurisdiction and authority existed in the 
State of Iowa and its Executive Council prior to June 3, 
1941, under Chapter 363 of the Iowa Code of 1939, ceased 
upon the assumption of jurisdiction by the Federal Power 
Commission under its order of June 3, 1941. 
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S395 5. If the Acts of Congress of May 6,1870 (61 Stat. 

121) and August 18, 1894 (28 Stat. 356) may be so 
construed as to have relinquished the jurisdiction of the 
Federal Government over the stream in question, which Ap¬ 
plicant does not concede, the Congress again assumed com¬ 
plete jurisdiction in the passage and approval of the Fed¬ 
eral Power Act of 1920. And it should be noted that Section 
29 thereof provides for repeal of all acts or parts thereof 
inconsistent with such Act. 

6. The Applicant has satisfied the requirements of Sec¬ 
tion 9(b) of the Federal Power Act in that Sections 7767, 
7771, 7776 of Chapter 363, Iowa Code 1939, are inapplicable 
to waters of the United States as distinguished from waters 
of the State. Therefore, upon passage and approval of The 
Federal Power Act and/or after the entry of the Commis¬ 
sioner’s Order of June 3,1941, the requirements of the Iowa 
Code for obtaining a permit from the State Executive Coun¬ 
cil for the construction, operation or maintenance of a dam 
over the stream in question became inapplicable; the prior 
trusteeship of the State ceased to exist. Furthermore, the 
jurisdiction of the Federal Government over the navigable 
waters of the United States, insofar as the licensing of pow¬ 
er projects is concerned, is exclusive in nature and requires 
a uniform rule of regulation. To interpret Section 9 (b) of 
the Federal Power Act as requiring compliance wdth Chap¬ 
ter 363 of the Iowa Code would, therefore, be to render 
said Section unconstitutional. However, it is a well estab¬ 
lished principle of statutory interpretation, that if two in¬ 
terpretations of a statute are possible, one of which would 
render it constitutional and the other unconstitutional, that 
interpretation which renders the law r valid will be assumed 
to be the one intended by the legislature. Therefore, 
3396 Section 9(b) of the Federal Power Act must be in¬ 
terpreted so as not to relinquish the exclusive juris- 


diction of the Federal Government in this field. Even if 
applicable, the Iowa statute presents a clear cut conflict of 
jurisdiction, and upon the assumption of jurisdiction by the 
Federal authority the inconsistent or conflicting statute of 
the State must give way to the assumption of Federal juris ¬ 
diction lawfully delegated to the Congress by the Commerce 
Clause of the Constitution. Insofar as the State statute 
may authorize the State to take the same or concurrent ac¬ 
tion as the Federal Power Commission may take under the 
Federal Power Act, the State statute must be held unconsti¬ 
tutional in such respects. The Commission has thus exceed¬ 
ed its statutory authority in attempting to require compli¬ 
ance with an unconstitutional law (Chapter 363, Iowa Code, 
1939). 


7. When Section 9(b) of the Federal Power Act is con¬ 
strued in connection with other provisions of the Act, par¬ 
ticularly Sections 4, 10(a), and 23 thereof, it must be con¬ 
cluded that the power and authority conferred upon The 
Federal Power Commission is not subservient to or repeal- 


able by an individual state. Nowhere in Section 4 is there 
a limitation upon the authority of the Federal Power Com¬ 
mission over navigable waters of the United States. Sec¬ 
tion 23(b), in providing that a license must be obtained from 
the Commission before the construction of a dam on streams 
other than those defined as navigable waters, if the inter¬ 
ests of interstate commerce will be affected, and in provid¬ 
ing also that dams may be constructed on such streams with¬ 
out license if the Commission finds that interstate comment 
is not thereby affected, upon compliance with state laws, is; 

a clear indication that Section 9(b) is to be construed 
3397 so as not to require a state permit in a case where the 
Commission has finally determined navigability and 
that interstate commerce will be affected. 
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8. The provision of Chapter 363 of the Iowa Code of 
1939 requiring a permit from the State of Iowa, even if held 
applicable under Section 9(b) of the Federal Power Act, 
does not provide for a judicial proceeding before any court 
or commission empowered to determine whether a license 
or permit shall issue. On the other hand, the issuance of a 
permit is lodged solely with the discretion of an * 4 executive 
council” composed of the Governor of the State and certain 
administrative or executive officials. The statute is there¬ 
fore unconstitutional in that an applicant is not afforded 
due process by reason of the absence of a judicial proceed¬ 
ing and right of review by a Court of law. Thus, if held 
applicable, executive fiat of a single state can supplant, 
thwart, or repeal the authority of the Commission to grant 
or refuse licenses after judicial proceeding. 

9. The primary objectives of the Federal Power Act 
are navigability, flood protection, watershed development, 
and recovery of the costs of improvements through utiliza¬ 
tion of power. The Commission has misinterpreted the re¬ 
quirements of Section 9(b) with the result that the fore- 
gbing objectives are entirely defeated. This has been done 
with full knowledge on the Commission’s part of the State’s 
position that in no event would the State Executive Council 
issue a permit to the Applicant even if the Applicant at¬ 
tempted to comply with the obviously inapplicable local 
statutes, which position violates statutory and constitution¬ 
al rights of the Applicant. 

3398 WHEREFORE, in view of the foregoing, it is re¬ 
spectfully prayed that the Commission reconsider 
and set aside its action of January 29,1944 in dismissing the 
application for license, and upon such reconsideration or- 
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der issuance of the license, or that the Commission enter its 
order granting a rehearing. 

Respectfully submitted, 

FIRST IOWA HYDRO-ELECTRIC 
COOPERATIVE, 

By GEORGE B. PORTER, 
PORTER AND HALEY, 

1101 Earle Building, 

Washington, 1). C. 


Of counsel for First Iowa 
Hydro-Electric Cooperative . 


3399 AFFIDAVIT. 

District of Columbia, ss.: 

I, George B. Porter, one of counsel for applicant in the 
above entitled matter, being first duly sworn upon oath, 
depose and say that the facts and statements contained in 
the foregoing application for rehearing are true and correct, 
except as to such facts as may be stated upon information 
and belief and as to same I believe them to be true. 

GEORGE B. PORTER, 

Affiant. 

Subscribed and sworn to before me, a Notary Public in 
the District of Columbia, this 29th day of February, 1944. 

ANNA M. HAMMOND, 
(seal) Notary Public . 

My Commission expires May 4th, 1948. 
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3400 CERTIFICATE OF SERVICE. 

I hereby certify that I have this date served the foregoing 
application for rehearing by mailing a copy thereof prop¬ 
erly addressed to the following persons of record in this 
proceeding: 

William W. Gatchell, Esquire 

Federal Power Commission 

Washington, D. C. 

Honorable Floyd Philbrick 

First Assistant Attorney General of Iowa 

* 

Des Moines, Iowa 

Frank C. Byers, Esquire 

* Iowa Electric Light and Power Company 

Cedar Rapids, Iowa 

Don Barnes, Esquire 

Iowa-Illinois Gas and Electric Company 

Cedar Rapids, Iowa 

Dated at Washington, D. C., this 29th day of February, 
1944. 

GEORGE B. PORTER. 


Of counsel for Iowa 
Hydro-Electric Co-Operative. 
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3401 


UNITED STATES OF AMERICA 

I 

Federal Power Commission 


Commissioners: 

Basil Manly, Acting Chairman, Claude L. Draped, 
John W. Scott and Nelson Lee Smith. Lelanlc 
Olds not participating. 

March 7,1944 


In the Matter 
of 

First Iowa Hydro-Electric Cooperative 


Project No. 1853 


Order Denying Application for Rehearing. 

Upon application filed February 29, 1944, by First Iowa 
Hydro-Electric Cooperative for rehearing and reconsidera¬ 
tion of the Commission’s order of January 29, 1944, dis¬ 
missing the application for license for Project No. 1853; and 

It appearing that the application for rehearing does not 
advance any arguments in support of the applicant’s posi¬ 
tion which were not previously advanced in its briefs an<jl 
considered by the Commission in the order of January 29j, 
1944; I 

The Commission finds that no useful purpose would b^ 
served by granting the petition for rehearing, and that re 
consideration of the order of January 29, 1944, dismissing 
the application for license would not be appropriate. 

It is ordered that the application for rehearing be and 
it is herebv denied. 


1 


Bv the Commission. 


J. H. OUTRIDE, 
Acting Secretary. 
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* # * * • 

2214 RALPH THOMPSON, called as a witness on be¬ 
half of the applicant, having been first duly sworn, 

was examined and testified as follows: 

Direct Examination by Mr. H. G. Thompson: 

Q. What is your name? A. Ralph Thompson. 

Q. Where do you live ? A. Muscatine, Iowa. 

Q. What is your profession or calling? A. Attorney 
at law. 

Q. How long have you practiced law? A. Since 1903. 
Q. Where have you practiced? A. Muscatine, Iowa. 

Q. In what branch of the practice? A. General prac¬ 
tice. 

Q. Do you know Harry J. Strong? A. I do. 

2215 Q. Do you know what position, if any, he holds 
with the First Iowa Hydro-Electric Cooperative? A. 

I do. 

Q. What position? A. Secretary, and a member of the 
Board of Directors. 

1 Q. Did you know him in March of 1941 ? A. I did. 

Q. Did he, as an officer or a director, and Secretary, of 
the First Iowa Hydro-Electric Cooperative, call on you with 
respect to an opinion with regard to the inapplicability of 
of the applicability of the statutes of Iowa in regard to an 
application to be filed with the Federal Power Commission 
for a license to construct the project now under considera¬ 
tion? A. Yes, he did. 

1 Q. And did you give him an opinion as to the law at that 
time? A. I did. 

1 Q. And what did you say, or what opinion did you ren¬ 
der to him at that time? 

Mr. Philbrick: That is objected to, if the Trial 
Examiner please, as being an opinion and conclusion 
of the witness, and while the witness may be qualified 
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to give an opinion and conclusion on the matter by 
reason of his profession, nevertheless it is wholly 
irrelevant and immaterial and is not a proper method 
of proof as to compliance wdth the laws of the State 
2216 of Iowa; and furthermore, it seeks to have the wit¬ 
ness express as an opinion and conclusion one of the 
ultimate questions to be determined by the Examiner 
and the Commission. 

Trial Examiner: I don’t think that is the case 
here. I think that Mr. Philbrick overlooks the fact 
that the question here is not what the opinion of Mr. 
Thompson presently is, but what the opinion was 
which he gave to the Cooperative. 

Mr. Philbrick: Which w’ould be irrelevant and 
immaterial to any issue here. 

Trial Examiner: That may be. However, we will 
admit it and determine that later. 

Mr. H. G. Thompson: What did you advise Mr. 
Strong in that respect ? 

Mr. Philbrick: The same objection as last made. 

Trial Examiner: The objection is overruled. 

Mr. Philbrick: May we have an exception on 
this, please ? 

Trial Examiner: Exception will be noted for the 
State of Iowa. 

The Witness: In March, 1941, upon an investiga¬ 
tion of the Federal and State laws, I advised Mr. 
Strong that in the event the Federal Power Commis¬ 
sion took jurisdiction of the Cedar River, that the 
provisions of Chapter 363, Iowa Code, 1939, and 
other state statutes, requiring a permit for the 
construction of a dam in meandered navigable waters, 
-would not be applicable to the proposed project under 
the provisions of the Federal Power Act. 
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2217 Mr. Pliilbrick: We now move to strike the answer 
for the reason that it is wholly irrelevant and imma¬ 
terial to any issue in this case. 

Trial Examiner: For the purpose stated, the 
motion is refused. 

By Mr. H. G. Thompson: 

Q. Do you propose to file with the Federal Power Com¬ 
mission a brief and argument in regard to the State and 
Federal law appertaining to the legal opinion and advice 
that you gave Mr. Strong, and as just stated by you? 

Mr. Philbrick: That is objected to as being wholly 
irrelevant and immaterial. It can be of no proba¬ 
tive value to the determination of anv issue in this 
cause. 

Trial Examiner: I don’t think this answer would 
be material. I think the only question that is here 
is as to whether compliance was made, and as to 
whether it was done on the advice of counsel, which 
was the purpose that I understood this witness was 
offered for. The future intention as to filing a brief 
can just as well be stated by counsel and not by 
sworn testimony. 

Mr. H. G. Thompson: The question will come up 
on cross examination, and we don’t want to conduct 
any college of law on the law questions involved in 
this matter, at this hearing at least. We don’t want 

2218 any debate on the law between the witness and coun¬ 
sel for the state or counsel for the Government, and 
he proposes to file his brief and argument with the 
Federal Power Commission, who are entitled to his 
reasons and the reasons why the Cooperative fol¬ 
lowed his advice. 

Trial Examiner: I don’t think this is material 
here, Mr. Thompson. I think he may make a state- 
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ment that will have just the same weight as if m|ade 
on the stand, to that effect. 

Mr. H. G. Thompson: Well, on behalf of the Co¬ 
operative I say to this Commission that we propose 
to file with the Federal Power Commission a brief 
and argument of the law covering this phase involved 
in this hearing, as to the applicability of the State 
statutes of Iowa that have been introduced in Evi¬ 
dence here as Exhibit No. 67. 

Trial Examiner: It will be so noted. 

Mr. H. G. Thompson: You may cross examind. 

Trial Examiner: Are there any questions, ^Ir. 
Gatchell ? 

Mr. Gatchell: Yes, I have one question. 

Mr. H. G. Thompson: Will you pardon me. 
do want to ask a couple of other questions. 

Trial Examiner: All right. 

By Mr. H. G. Thompson: 

Q. Are you acquainted with the territory in and abt^ut 
the area covered by this project? A. I am. 

2219 Q. And are you acquainted with the area down Ito 
the mouth of the Cedar River in Muscatine Count 
A. I am. 

Q. Do you know whether there are any dams or oth^r 
water rights within the area or below the diversion dam 
the mouth of the Cedar River? 

Mr. Philbrick: That is objected to as irrelevant 
and immaterial and for the further reason that it is 
incompetent, there having been no showing of the 
qualifications of the witness to testify as to what, 
if any, water rights there might or might not be 
there; and it calls for the opinion and conclusions 
of the witness; and can have no probative value. 

Trial Examiner: Will counsel state the purpose 
of that inquiry? 
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Mr. Gatchell: I suggest, Mr. Trial Examiner, 
that the applicant is required to file, as Exhibit E, 
the Nature and Extent and ownership of water rights 
which the applicant proposes to use in the develop¬ 
ment of the project covered by the application. The 
pending question would go to whether there are any 
other rights to be acquired. Therefore, it would be 
pertinent with respect to the inquiry here. 

Mr. Philbrick: I would say that should properly 
have been a part of their main case, and even this 
is not the proper method of proof. 

Trial Examiner: I think that there has been 
nothing to show yet counsel’s familiarity with it, 
2220 and I don't think we can assume, from the fact that 
he is one of several counsel, that he made an investi¬ 
gation of this fact, Mr. Thompson. 

Mr. H. G. Thompson: I asked him if he was 
familiar and whether he knew. 

Mr. Gatchell: He is an attorney— 

Trial Examiner (interposing): That is a combin¬ 
ation of two questions. 

Mr. H. G. Thompson: We will not debate it. 

By Mr. H. G. Thompson: 

Q. I will ask you further, Mr. Thompson, have you 
made any investigation of the public records of Muscatine 
County, including the plat book showing the ownership of 
lands within the county, and from a personal inspection 
of the Cedar River can you state whether there are any 
dams or other water rights within the area of this pro¬ 
ject, or the Cedar River to its mouth, in Muscatine County? 
A. I made that examination. 

Mr. Philbrick: I make the same objection. 

Trial Examiner: The objection is overruled; 
I will permit the answer. 
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By Mr. H. G. Thompson: 

Q. And did you find any dam in the Cedar River, or 
any water rights within the project or in the Cedar River 
within the boundaries of Muscatine County? 

2221 Mr. Philbrick: The same objection as last made, 
and also the question calls for secondary evidence 
and can be of no probative value as to what water 
rights might be involved. The question is general, 
as to water rights. 

Trial Examiner: I think the witness mav answer 
this question. The objection is overruled; excep¬ 
tion will be noted for the State of Iowa. 

The Witness: From my examination of the 
records I found no such grants, and from the physi¬ 
cal examination of the river from the point you men¬ 
tioned, there is no existing dam or other rights. 

Mr. Philbrick: I move to strike the first part of 
the answer for all the reasons stated in my objec¬ 
tion. 

Trial Examiner: The motion is refused; excep¬ 
tion will be noted for the State of Iowa. 

By Mr. H. G. Thompson: 

Q. Have you made any investigation as to whether, 
within the area in question, or the Cedar River from thfs 
project down to its mouth, whether there is any irrigatioh, 
ditches, or municipal water rights involved? A. I did. 

Q. And did you find any such ? A. I found no such. 

Mr. Philbrick: That is objected to for all the rea¬ 
sons previously stated, and we move to strike the answer 
for the same reasons, not having had an opportunity to 
make an objection before the question was answered. 

2222 Trial Examiner: The objection is overruled, and 
to save time we will rule against the motion also. 
Exception will be noted for the State of Iowa. 
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By Mr. H. G. Thompson: 

Q. I will ask you if, within the area of this project or 
along the Cedar River to its mouth, whether you made an 
investigation as to whether there is any state park or pub¬ 
lic lands or public preserves ? 

1 Mr. Philbrick: That is objected to for all the rea¬ 
sons last stated. 1 won’t take the time, unless the 
Trial Examiner desires me to, to repeat the objec¬ 
tion. 

Trial Examiner: I don’t think it is necessary to 
repeat the objection. I am not sure that this is ma¬ 
terial. However, vre will permit the question and 
consider the importance of it later. This is not a 
jury trial. 

The Witness: I made such an investigation. 

Mr. H. G. Thompson: Did you find any public 
parks, state parks, public lands or preserves of the 
State of Iowa in any of the area of this project, or 
along the Cedar River to its mouth ? 

2223 Mr. Philbrick: The same objection. 

Trial Examiner: The objection will be overruled. 

The Witness: I did not. 

Mr. H. G. Thompson: And is there any such 
existing? 

Mr. Philbrick: The same objection. 

Trial Examiner: The objection will be overruled. 

The Witness: There are no such. 

Mr. H. G. Thompson: Take the witness. 

Trial Examiner: You may cross examine, Mr. 
Gatchell. 

CROSS EXAMINATION bv Mr. Gatchell: 

Q. You stated that you advised Mr. Strong that there 
were no state laws requiring compliance by this applicant 
in so far as concerns the filing of an application with the 
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Federal Power Commission for this proposed project? I A. 
That is correct. 

Q. Are you of the same opinion today? A. I am 

Mr. Gatchell: No further questions. 

Trial Examiner: Any questions, Mr. Philbrick: 

CROSS EXAMINATION by Mr. Philbrick: 

Q. Did you make any examination as to whether there 
were any public highways that might be affected ? 

Mr. H. G. Thompson: Objected to as immaterial 
and irrelevant. Public highways are not public 
lands within the meaning of the Federal Power A^?t, 
or the statutes of the State of Iowa. 

Trial Examiner: To save time we will permit the 
witness to answer the question. 

2224 The Witness: Yes, I know all about the public 
highways down there. I travel them every day, 
nearlv. 

w 

Bv Mr. Philbrick: 

90 

Q. There are quite a number of them, aren’t they? A. 
Oh, the average throughout the State; not so many in th^t 
area, though; not any there. I 

Q. Did you make any examination from the mouth of 
the Cedar to the mouth of the Iowa? 

Mr. H. G. Thompson: Objected to as incompe¬ 
tent, irrelevant and immaterial and not proper cros^ 
examination. The Iowa River and its environs is nof 
involved in this hearing. 

Mr. Philbrick: Well, Mr. Nash gave some testil- 
monv about the Iowa River. 

Trial Examiner: I think this is certainly not 
responsive to any direct examination of this witness. 
I think I will have to sustain the objection, Mri 
Philbrick. 
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By Mr. Philbrick: 

Q. Are there any cemeteries along the Cedar in that 
vicinity, or anywhere along the Cedar, that would be affect¬ 
ed by this project ? 

i Mr. H. G. Thompson: Objected to as incompe¬ 
tent, irrelevant and immaterial, unless they are 
affected by this project. 

Trial Examiner: I understood that to be a part 
of the question. 

2225 Mr. H. Gr. Thompson: You would have to assume 
it because he didn’t say it. 

Mr. Philbrick: Yes I did. 

Trial Examiner: With that amendment as now 
made, we will permit the question to be answered. 

The Witness: There is a cemetery at Moscow, 
but I don’t think it is affected by this project, and 
that isn’t a public preserve such as mentioned in the 
statute. 

By Mr. Philbrick: 

Q. You wouldn’t be sure that it wasn’t affected by the 
project, would you? A. It isn’t affected by this project 
in that it isn’t a state or a national preserve. It is either 
a private or a municipal cemetery, and doesn’t come within 
the province of the Act. 

Q. It is a public cemetery, however? A. Not State or 
National. 

! Mr. Philbrick: I think that is all. 

i Mr. Gatchell: No further questions. 

Trial Examiner: Is there any redirect? 

RE-DIRECT EXAMINATION by Mr. H. G. Thompson: 

Q. You know that any of the cemeteries located at Mos¬ 
cow or others here are outside of the lines of this project? 

Mr. Philbrick: That is objected to; counsel can’t 
cross examine his own witness— 
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2226 Trial Examiner (interposing): I think the foriji 
of the question is objectionable, Mr. Thompson. 

By Mr. H. G. Thompson: 

Q. Did you find any cemeteries of any nature within th^ 
confines of this project, that would be affected by the build 
ing of this project? A. I did not. 

Q. And do any exist? A. No, there are none exis^ 


mg. 
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Mr. H. G. Thompson: You are excused. 

Trial Examiner: There is no re-cross, I pr^ 
sume? 

Mr. Gatchell: No, sir. 

Mr. Philbrick: No questions. 

Trial Examiner: As I understand, that complete^ 
your request? 

Mr. H. G. Thompson: There was some general 
testimony here offered by the professor from Iowa 
City, I forget his name, that the building of artifi¬ 
cial dams was very injurious to fish life— 

Trial Examiner (interposing): I don’t under¬ 
stand that that is material here. The question I ask¬ 
ed was this. You asked for the right to substitute 
a witness of your own at the present time, and that 
is completed; you have nothing further on that, )[ 
take it? 

Mr. H. G. Thompson: That is right, that will b^ 
all at this time. 
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IN THE 

UNITED STATES COURT OF APPEALS 
for the District of Columbia. 


No. 8752 


First Iowa Hydro-Electric Cooperative, 
a non-profit cooperative association, 

Petitioner, 

v. 

Federal Power Commission, 

Respondent . 


Filed 

May 5, 1944. 


i Petition for Review. 

To the Honorable, the Judges of the United States Court 
of Appeals, for the District of Columbia: 

FIRST IOWA HYDRO-ELECTRIC COOPERATIVE, 
a non-profit cooperative association, Petitioner, files its 
petition under Section 313 (b) of the Federal Power Act 
(49 Stat. 860,16 U. S. C. 825-1, Title 2 of the Public Utility 
Act of 1935 approved August 26, 1935, amending the Fed¬ 
eral Water Power Act, approved June 10, 1920, 41 Stat. 
1063, 16 U. S. C. 791-823) against the Federal Power 
•Commission, hereinafter designated as Respondent or the 
Commission, to review and set aside an order entered 
by it on the 29th day of January, 1944, and thereupon shows 
unto the Court the following: 

1. Petitioner is a non-profit cooperative association, 
organized under the laws of the State of Iowa, by a group 
of farmers and other persons interested in cooperative 
ownership and distribution of electric power on a non¬ 
profit basis. On January 29, 1940 Petitioner filed with the 
Federal Power Commission its declaration of intention 
pursuant to Section 23 (b) of the Federal Power Act supra 
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to construct a hydroelectric power project utilizing the 
waters of the Cedar River (which has its source in the 
State of Minnesota and flow’s through Iowa) and the 
Mississippi River. On June 3, 1941, the Federal Powej- 
Commission entered an order bv w’hich it conclusively 


determined that navigable waters of the United States are 
involved, that the interests of industry and commerce would 
be affected by construction of the project, that public lands 
of the United States would be affected, and that a license 
for the proposed const ruction is required under the pro¬ 
visions of the Federal Power Act. This order of the 
Respondent, though proper and timely notice thereof was 
served upon the State of Iowa, became final and absolute 
and there was no appeal taken therefrom. In accordance 
writh the findings of the Respondent in its aforesaid order 
of June 3, 1941, Petitioner, on August 11, 1941, filed its 
application for license for the proposed project including 
therewith associated exhibits, plans, and specifications of 
the proposed project as required by the rules of the Com¬ 
mission. Publication of the filing of the application for 
license was duly made and the statutory notices served. A 
hearing upon the application was ordered to be held, which 
hearing commenced in Davenport, Iowa on January 12, 
1942, and was concluded on January 28, 1942. Thereafter, 
and pursuant to appropriate petition, the Commission re¬ 
opened the proceedings, by order of April 7, 1942, and 
further hearing was held in Chicago, Illinois, commencing 
May 18, 1942 and concluding May 20, 1942. The State of 
Iowa, through its Attorney General, by petition, had been 
permitted intervention in the proceedings held both at 
Davenport, Iow’a, and Chicago, Illinois. In addition, lim¬ 
ited participation w’as allow ed by Respondent to Iow’a Elec¬ 
tric Light & Power Company and Iow’a-Illinois Gas & Elec¬ 
tric Company. Upon the conclusion of the hearings, briefs 
were filed by Petitioner, the State of Iowa, Intervenor, the 
Iow’a Electric Light & Power Company and Iowa-Illinois 
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Ghs & Electric Company as limited participants, and by 
cdunsel for the Commission. On January 29, 1944, Re¬ 
spondent Commission entered its opinion and order herein 
complained of dismissing Petitioner's application for li¬ 
cense. By said opinion and order, the Commission found, 
“The present plans call for a practical and reasonably 
adequate development to utilize the head and water avail¬ 
able, create a large storage reservior and make available 
for recreational purposes a considerable area now unsuit¬ 
able for such use, all at a cost which does not appear to 
be unreasonable.” Notwithstanding such findings on the 
general merits of petitioner's application for license, the 
Commission dismissed said application (with leave to re¬ 
new within one year) upon the sole ground that petitioner 
failed to comply with Section 7767 of Chapter 363 of the 
1939 Iowa Code, which provides that no dam shall be con¬ 
structed “in any navigable or meandered stream for any 
purpose, or in any other stream * * * for power purposes, 
nhr shall any such water be taken from such streams for 
industrial purposes, unless a permit has been granted by 
the executive council * * *” In its opinion, the Commission 
stated, “The appropriate place for a determination of the 
validity of such state laws is in the courts, and, if we dis¬ 
miss the application for license on the basis of failure to 
comply with the requirements of Section 9 (b), applicant 
may seek review of our action and its contentions under 
Section 313 (b) of the Federal Power Act.” An appro¬ 
priate application for rehearing, as required by Section 
313 (a) of the Federal Power Act supra , was filed by Peti¬ 
tioner with the Commission on February 29, 1944, and 
denied by the Commission by its order entered March 7, 
1944. 

2. The hydroelectric project proposed by Petitioner in 
its application, supporting papers and supplement thereto, 
involves the diversion of water from the Cedar River from 
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a point approximately eight miles northwest of Muscatine, 
Iowa, to a point on the bluffs of the Mississippi River 
about two miles north of Muscatine at which point the 
water so diverted would be dropped approximately 104 
feet through four generating units of a power plant struc¬ 
ture and thence emptied into the Mississippi River by 
means of a tail race a short distance below the generating 
plant. The main diversion dam would be constructed on 
the Cedar River at the point about eight miles northwest 
of Muscatine, and approximately 29 miles above the junc¬ 
tion of the Cedar and Iowa Rivers at Columbus Junction, 
Iowa, and this main dam would create a primary reservoir 
or lake of approximately 11,000 land acres in area. A 
diversion canal, beginning at a point near the southeast 
corner of the primary reservoir, would extend in a general 
southeasterly direction to a point on the north bank of the 
Mississippi River at the mouth of Geneva Creek and 
about two miles above the Citv of Muscatine, Iowa. At 
one point along the route of the diversion canal a dam is 
required to prevent the discharge of water from the reser¬ 
voir through a small creek known as Mad Creek, which runs 
through the City of Muscatine. This dam, referred to as 
Mad Creek Dam, will create a small reservoir along the 
course of the diversion canal and this reservoir would have 
approximately 920 land acres. This reservoir is referred 
to as the Mad Creek or Secondary Reservoir. At the 
termination of the diversion canal on the north bank of the 
Mississippi River at a point where Geneva Creek empties 
into the Mississippi, a second small dam known as Geneva 
Creek Dam would be constructed and would form a reser¬ 
voir of approximately 160 land acres. This reservoir is 
variously referred to as Geneva Creek Reservoir, the head- 
bay, or the forebav. From the headbay the water so di¬ 
verted would be dropped through the power plant struc¬ 
ture of four turbo-generating units having an aggregate 
generating capacity of 50,000 kw. Two of these units will 
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be so designed as to permit the reversal of the turbines, 
using the generators as motors, for the purpose of pump¬ 
ing water from the Mississippi River back into the headbay 
and canal above the power house during periods of low 
water flow when it would be desirable to provide pumped 
storage of water. The location of Geneva Creek and the 
proposed power plant structure is a short distance (about 
6,000 feet) above War Department Dam No. 16 on the 
Mississippi River. By constructing a tail race from the 
power plant along the bank of the Mississippi River to the 
point on the Mississippi River immediately below Dam No. 
16 an additional waterfall of about 10 feet can be secured 
over and above that which would obtain were the water 
to be emptied into the Mississippi River directly at the 
location of the power plant. Yet, if necessary to pump 
water from the Mississippi River to the headbay of the 
diversion canal, the water could be pumped directly from 
the Mississippi River level opposite the power plant, thus 
gaining for pumpback purposes approximately 10 feet. It 
is estimated that the hydroelectric plant will be capable of 
supplying 200,000,000 kw. hours of marketable power per 
year of which 151,000,000 kw. hours per year will be firm 
power. Construction of the project will result in the crea¬ 
tion of three ideal and badly needed recreational facilities 
with an aggregate area of approximately 12,000 land acres, 
and in a portion of the State of Iowa practically devoid of 
such facilities. 

As stated in Opinion No. 110 of the Respondent, “The 
applicant has also agreed to certain modifications proposed 
by the Chief of Engineers of the War Department”. 

! 3. Chapter 363 of the 1939 Iowa Code is entitled “Mill 
Dams and Races”, and comprises Sections 7767 through 
7796. The provisions raised by the Commission in this 


case are: 
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7767: “No dam shall be constructed, maintained, or 
operated in this state in any navigable or meandered 
stream for any purpose, or in any other stream * * * 
for power purposes, nor shall any such water l>e taken 
from such streams for industrial purposes, unless a 
permit has been granted by the executive council # * * ’ ’ 
7771: “If it shall appear to the council that the con¬ 
struction, operation or maintenance of the dam will 
not materially obstruct existing navigation, or ma¬ 
terially affect other public rights, will not endanger 
life or public health, and any water taken from the 
stream in connection with the project is returned 
thereto at the nearest practicable place without being 
materially diminished in quantity or polluted or ren¬ 
dered deleterious to lish life, it shall grant the permit 
upon such terms and conditions as it may prescribe.” 

One other provision is of importance, namely: 

7776: “The executive council shall investigate 
methods of construction * * * and equipment of dams, 
so as to determine the best methods to conserve and 
protect as far as possible all public and riparian rights 
in the waters of the state.” 

'Hie Commission dismissed the application on the ground 
that the applicant has not complied with the requirements 
of Section 9 (bl, because it has not obtained a permit from 
the Executive Council under Section 7767. Nowhere in Sec¬ 
tion 9 (b) is there any inference that a permit must be ob¬ 
tained from the State before the project will be licensed 
by the Federal Power Commission. If Congress intended 
that the construction of proposed power projects in navig¬ 
able waters of the United States must first be licensed by 
the various states in which they are to be constructed, it 
would have said so. The facts that Congress did not re¬ 
quire licenses or permits from the states to initiate power 
projects, and that it did enumerate other requirements that 
must be complied with, indicates, its intent not to require 
licenses or permits for such purpose. 
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The text of Section 23 (b) of the Federal Power Act 
also shows that it was not the intention of Congress to re¬ 
quire licenses or permits from the states to initiate project 
works. Section 23 (b) provides that a license must first 
be obtained from the Federal Power Commission before 
any dam can be constructed on any non-navigdble stream, 
if the interests of interstate commerce will be affected by 
such construction. The section then provides that if the 
interests of interstate commerce are not affected, “per¬ 
mission is hereby granted to construct such dam or other 
project works in such stream upon compliance with state 
laws. ,y (Italics supplied.) Provision is expressly made, 
therefore, for compliance with state laws when the in¬ 
terests of interstate commerce are not affected. In 
this case the Commission has determined that com¬ 
merce is affected by the construction of the proposed 
project, and there is no issue whatsoever presented 
by the Commission’s opinion and order as to the fact that 
waters of the United States are involved. By its own ex¬ 
pressed terms, Chapter 363 of the 1939 Iowa State Code as 
stated in Section 7776, can only apply to “the waters of 
the state.” 

The description of the project set forth above demon¬ 
strates that Section 7771 of the 1939 Iowa Code could not 
be complied with if effect is to be given to the Federal 
Power Act. Section 7771 requires that any water taken 
from the stream in connection with the project must be re¬ 
turned thereto at the nearest practical point. If his man¬ 
date were adhered to, it would be impossible “to utilize 
the head and water available.”* Section 10 (a) of the Fed¬ 
eral Power Act requires that a license be issued only when 

* Page 6, Federal Power Commission Opinion, Xo. 110, “The present plans 
call for a practical and reasonably adequate development to utilize the head 
and water available, create a large storage reservoir, and make available for 
recreational purposes a considerable area now unsuitable for such use, all at 
a cost which does not appear to be unreasonable.” 


“in the judgment of the Commission [the project] 
will be best adopted to a comprehensive plan for im¬ 
proving or developing a water-way or water-ways for 
the use or benefit of interstate or foreign commerce, 
for the improvement and utilization of water-power 
development, and for other purposes; and if necessary 
in order to secure such plan the Commission shall have 
authority to require the modification of any project 
and of the plans and specifications of the project 
works before approval.” 

Compliance with Section 7771 would defeat the comprehen¬ 
sive plan (approved herein by the Federal Power Com¬ 
mission) for using a water-way for the improvement and 
utilization of water power development and for recreation¬ 
al purposes. If it is conceded (which we deny) that Sec¬ 
tion 7771 of the Iowa Code applies to waters of the United 
States, it becomes perfectly obvious that said section su¬ 
persedes and renders meaningless the will of Congress and 
the paramount authority of the Federal Goverment as ex¬ 
pressed in Section 10 (a). Such construction would render 
the Iowa statute inoperative, invalid, and unconstitutional. 
And an interpretation of section 9 (b) of the Federal Pow¬ 
er Act, which would require compliance with Section 7771 
of the 1939 Iowa Code, would be inconsistent with the legis¬ 
lative history of Section 9 (b), the rest of the provisions of 
the Federal Power Act, and the powers of the Federal Gov¬ 
ernment. 

Furthermore, if it is assumed that the applicant is re¬ 
quired to obtain a license from the State of Iowa in ac¬ 
cordance with the provisions of Chapter 363 of the Iowa 
Code, the following untenable conditions would result: Un¬ 
der Section 7776 the Executive Council is empowered to in¬ 
vestigate and approve or disapprove the methods of con¬ 
struction, operation and maintenance of dams. Section 7793 
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provides that no permit granted by the Executive Council 
shall be perpetual, but that it shall be subject to restric¬ 
tions, cancellation and regulation by legislative action. It 
is obvious that the provisions of this chapter would place 
the Executive Council in a position to dictate to a person re¬ 
ceiving a permit the type of dam to be constructed. The 
Federal Power Commission also has supervision over the 
construction, operation and maintenance of power pro¬ 
jects. A situation would thereupon exist in which the exer¬ 
cise of the powers of the Federal Power Commission, and 
therefore of the Fnited States, would be dependent upon 
the action of the state in approving or disapproving the 
construction of the dam. The entire power program of the 
Federal Government not only upon the Cedar River and the 
Mississippi River, but upon any other river in or adjacent 
to Iowa used for power purposes, would be subject to the 
control of the state. Certainly such was not the intention of 
Congress. 

4. The opinion and order of the Commission in dismiss¬ 
ing petitioner’s application for license is arbitrary and 
capricious, and the applicant is aggrieved and adversely 
affected in that the Commission failed to find on the basis 
of testimony of a witness who has practiced law in Iowa for 
many years, and who is thoroughly familiar with the stat¬ 
ute and common law of Iowa, that applicant has complied 
with all laws of Iowa as required by Section 9 (b). 

5. The order of the Commission dismissing the applica¬ 
tion for license herein is arbitrary and capricious in that 
the Commission’s finding that the applicant has not pre¬ 
sented satisfactory evidence, pursuant to Section 9 (b) of 
the Federal Power Act of compliance with the requirements 
of applicable laws of the State of Iowa requiring a permit 
from the State Executive Council to effect the purposes of 
a license under the Federal Power Act, is not supported by 
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any evidence and is contrary to law, and the applicant ijs 
aggrieved and adversely affected by the order of dismissal 
based upon said finding. 

Petitioner therefore prays that this Honorable Court ma^ 
review said order and enter a judgment setting said orde|: 
aside and that such other orders may be made herein at 
to the Court may seem just. 

FIRST IOWA HYDRO ELECTRIC COOPERATIVE 

By /s/ F. A. E. Gillmor, 

President. 

PORTER & HALEY, 

By /s/ George B. Porter, 
and /s/ Andrew G. Haley, 

Counsel for Petitioner. 


State of Iowa, ) 

Countv of Muscantine.V 88 ” 

V 1 

F. A. E. Gillmor, being first duly sworn, deposes and 
says: 

I am president of the First Iowa Hydro Electric Co¬ 
operative, the petitioner in the foregoing petition; I have 
read the aforegoing petition and verily believe the facts 
stated therein to be true. 


/s/ F. A. E. GILLMOR. 

Subscribed and sworn to, before me, this 1st day of May, 
1944. 

/s/ THELMA KREITER, 
(seal) Notary Public. 

My commission expires: July 4, 1945. 

Service accepted May 5th, 1944. 

(s) Basil Manly, 

Commissioner of Federal Power Commission. 
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APPENDIX II. 

Case No. 8752. 

Excerpts from Master’s Thesis of Roy Baker Snapp 
Submitted to Georgetown University. 

b. Water Power Legislation 1917-1920 

In 1917 a bill, S. 1419, providing comprehensive legislation 
for the development of water power on the navigable streams 
of the United States was introduced in the Senate. This bill 
was the genesis of the Federal Water Power Act. The only 
provision in S. 1419 similar to Section 9 (b) of the Fed¬ 
eral Water Power Act was one which provided: 

“* * * before the permit shall be granted under this 
act, the permittee must first obtain, in such manner aj* 
may be required by the laws of the States, the consen t 
of the State or States in which the dam or other struc¬ 
ture for the development of water power is proposed to 
be constructed.” 

The above provision, calling for “consent” of a State to 
erect a project, is a marked contrast to the ultimate wording 
of Section 9 (b). S. 1419 was passed by the Senate and wa^ 
referred in the House to the Committee on Interstate am} 
Foreign Commerce which had jurisdiction over navigable 
streams. Before the House committee could act on the 
proposed measure, however, President Wilson’s interven¬ 
tion resulted in the House striking out everything but the 
enacting clause of S. 1419 and substituting an entirely new 
bill. 

According to Representative Sims, 17 President Wilson 
early in 1918 requested the members of the House Com¬ 
mittees on Public Lands, Agriculture, Interstate and For¬ 
eign Commerce, and Rules to confer with him at the White 
House. At that meeting the President stated that he had 
requested the Secretary of War whose department had 
jurisdiction over navigable rivers, the Secretary of the 

1T Cong. Rec., 65th Cong., 2nd Sess.. pp. 9797-99. 
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Interior whose department had jurisdiction over public 
lands, and the Secretary of Agriculture whose department 
had jurisdiction over forest preserves, to prepare a single 
bill 18 which wauld be comprehensive enough to cover water 
power on all sites over which the federal government had 
jurisdiction. After summarizing the fundamental princi¬ 
ples of the bill, the President asked the members of the 
committees present if they would object to having a “spe¬ 
cial committee created composed of an equal number of 
members of those legislative committees to consider the bill 
* * * and he asked the Committee on Rules * * * to advise 
whether or not a rule could be secured or could be formu¬ 
lated that would accomplish this purpose.” In reply, 
Representative Sims indicated that his committee might be 
reluctant to amalgamate its power over navigable rivers 
with other committees and Mr. Pou of the Rules Committee 
said that such a committee could be established, but that 
the House might be reluctant to do so because such a propo¬ 
sition was new and might be considered as establishing a 
precedent. 

The request of the President, was acceded to by the 
House, however, and on January 16, 1918 a “Special Com¬ 
mittee on Water Power” was appointed.™ The committee 
held hearings on the proposed legislation from March 18 to 
May 15, 1918, obtaining testimony and exhibits totaling 
almost 900 pages. 20 


"* Introduced as H. R. 8716, 65th Cong.. 2nd Sess. 


1# Thctus W. Sims, Tenn., Chr. 
Scott Ferris, Okla. 

Asbury F. Lever, S. C. 

Frank E. Doremus, Mich. 
Edward T. Taylor, Colo. 

Gordon Lee, Ga. 

! Dan V. Stephens, Nebr. 

John E. Raker, Calif. 

Ezekiel S. Candler, Miss. 

1 20 Hearings Before the Committee 
Congress, 2nd Sess., 1918. 


Carl Hayden, Ariz. 

John J. Esch. Wis. 

Irvine L. Lenroot, Wis. 

Gilbert N. Haugen, Iowa 
Edward L. Hamilton. Mich. 

Wm. L. LaFollctte, Wash. 

James C. McLaughlin, Mich. 

Richard Wayne Parker. N. J. 

Sidney Anderson, Minn. 
Water-Power, House of Rep., 65th 
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In theory the Special Committee on Water Power con¬ 
ducted hearings on S. 1419. In reality hearings were held 
on President Wilson’s proposed substitute for that bill— 
H. R. 8716. The proposed substitute contained a Section 
9 (b) which provided that an applicant for a license should 
submit to the proposed commission: 

“Satisfactory evidence that the applicant has com¬ 
plied with the requirements of the laws of the State 
or States within which the proposed project is to be 
located with respect to the appropriation, diversion, 
and use of water for power purposes and with respect 
to the right to engage in the business of developing, 
transmitting, and distributing power and in any other 
business necessary to effect the purposes of a license 
under this Act.” 

With the exception of one slight modification regarding 
the bed and banks of streams inserted by Representative 
LaFollette, this Section was ultimately to become also 
Section 9 (b) of the Federal Water Power Act. 

The first witness called before the special committee was 
Mr. Merill 21 of the Department of Agriculture who, as the 
Chairman indicated, “assisted in the preparation of the 
bill”. 22 After an introductory statement emphasizing the 
national necessity of water power legislation, 23 Mr. Mer¬ 
ill read and explained each section of the proposed substi¬ 
tute for S. 1419. His statement regarding Section 9 (b) of 
the substitute bill was: 

“Section 9 of the bill * * * provides that (an appli¬ 
cant) shall present satisfactory evidence of compli¬ 
ance with the requirements of the laws of the State 
or States within which the proposed project is to be 
located, showing that the applicant has made applica¬ 
tion for such rights as the State required him to get 

21 Subsequently, the first Executive Secretary of the Federal Power Commis¬ 
sion. 

3 Hearings Before the Committee on Water Power, House of Rep., 65th 
Cong. 2d Sess. 1918. p. 8. 

" Ibid., p. 20. 
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before be can do business. That would cover appli¬ 
cations for water rights, for example.” 24 

Not a member of the Committee questioned Mr. Merill 

about the meaning of this section. 

The first real illumination shed on Section 9 (b) during 
the testimony before the House Committee was when a 
Mr. Houghton of New York proposed the section should 
read as follows: 

/‘Satisfactory evidence that the applicant has ob¬ 
tained the consent of the duly constituted authorities 
of the State or States within which the proposed pro¬ 
ject is to be located and has complied with the require¬ 
ments of such State or States with respect to applica¬ 
tion for the right to appropriate, divert, and use water 
for power purposes, and for the right to engage in 
the business of developing, transmitting, and distri¬ 
buting power, and in any other business necessary to 
affect tne purpose of a license under this aot.” 25 

In the subsequent conversation between Representative 
Raker (one of the more zealous advocates of irrigation 
rights in the House) and Mr. Houghton, Representative 
Raker summarizes so succinctly the general attitude ex¬ 
pressed by members of the Special Committee throughout 
the hearing and during the debate in the House, that the 
discourse is quoted at lengtli. 2,; 

“Mr. Raker. Referring to your suggested amend¬ 
ments * * * they would practically change the real 
fundamental principles of this bill, would they not? 

“Mr. Houghton. I think not. What I was trying 
to have inserted here was this, that before a person 
applies he has to show the Federal Power Commission 
that he has complied with the laws of the State and 
has received proper authority from the proper officials, 
and in that sense it has changed the bill, because you 
say that each applicant shall submit, and I say that 
before he makes application he shall have obtained the 
consent of the duly constituted authorities of the State 
or States. 


24 Ibid., p. 62. 

25 Ibid., p. 364. 

=* Ibid., pp. 368-370. 
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‘‘Mr. Raker. Fundpnentally, it resolves itself int 
this, that the States might pass laws subsequent to t 
enactment of this legislation, and if this bill provid 
or required that the applicants should comply wit)i 
the State laws, or rules and regulations provided there¬ 
under before he could operate under this bill, the 
whole scheme would be subject to the regulation and 
control, in effect, of the State, would it not? 

“Mr. Houghton. I think after he got his power he 
■would be subject, because it provides in here— 

“Mr. Raker (interposing). But you make this a 
fundamental prerequisite, that he must have complied 
with all the rules and regulations in regard to doing 
the same thing, formulated by the State authorities, 
before he can even come to the Federal commission 
and become an operator or a licensee under the pro¬ 
visions of this bill. 

“Mr. Houghton. I do not think it is quite that, Mr. 
Raker, because you provide here in Section 9 that each 
applicant shall submit to the commission certain 
things. It virtually follows that until he does do that 
the Federal Power Commision will not issue him ^ 
permit. I want to make sure that the permit will not be 
issued until he has complied with the requirements in 
the various States as they may exist at the time he 
makes his application. 

“Mr. Raker. That really gets back to the fact tha: 
before he can proceed to obtain the benefits of this bill, 
which relates to the property of the Government, he 
must have complied with any and all laws, rules, and 
regulations provided by the State through its commis} 
sion and other public functionaries, and therefore bej 
fore the Government of the United States can grant: 
him a license or a commission representing the Gov¬ 
ernment of the United States, he must deal with an¬ 
other party first. 

“Mr. Houghton. You said public property of the 
Federal Government. I have confined my remarks en¬ 
tirely to New York State. There are no public land^ 
in New York State, and the only right the Federal 
Government has, if any, is under the commerce claus^ 
as to navigation. 

“Mr. Raker. That is quite considerable under thii 
bill. 

“Mr. Houghton. It certainly is, and under the de 
cisions it is very broad. What Congress considers 
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necessary for navigation is final; there is no review. 
Here you are seeking in the State of New York to take 
what the Federal Constitution grants to the citizens of 
New York; that is, the right to possess their own 
property for their purposes. It should not be taken 
from them without just compensation. But here you 
provide that anybody can go in if the Federal Govern¬ 
ment thinks it is necessary to regulate or improve navi¬ 
gation and take what belongs to the people of the 
State. The provisions of this bill might very properly 
apply to developments in those States where the Fed¬ 
eral Government has a large amount of public lands, 
where a great many of the navigable streams are on 
the public lands. 

“Mr. Raker. Then, would you not by such legisla¬ 
tion be authorizing the Government, whenever these 
rights in the navigable streams give water power to 
the States, and allow it to legislate on that subject— 
would you not really make its legislation subordinate 
to what the State might determine, not only upon navi¬ 
gable streams but particularly on the nonnavigable 
streams and on public lands. 

“Mr. Houghton. It might work out that way, pos¬ 
sibly, but it seems to me there should be some protec¬ 
tion to the State and its interest because you say navi¬ 
gable and nonnavigable streams. There is no telling 
when navigable streams will be affected by storage im¬ 
pounding of water on nonnavigable streams, and Con¬ 
gress has absolute power to regulate that. 

“Mr. Raker. That is what I am trying to get at. 
Congress having that power, should it waive it and 
make it possible by legislation that before any of this 
can be done, or before the licensee can get his license 
or the commission have the power to issue it, he must 
have complied with any and all regulations provided 
by the State? 

“Mr. Houghton. My suggestions were made with 
the view of possibly avoiding friction between the two 
Governments. 

“Mr. Raker. Had we not better hold to what we 
have and not try to waive a fundamental right that is 
so necessary both on the public lands on the non¬ 
navigable streams as well as on the navigable streams? 

“Mr. Houghton. I do not agree with you that this 
suggested amendment waives anything which the bill 
seems to give to the Federal commission. It simply 
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changes the order of things and it does not add any 
additional requirements. You say the applicant lias 
to give satisfactory evidence that he has complied 
with the requirements. I simply say that before he 
can get her permit he shall show that, so that thej:e 
will be no question about it. He might get a licence 
and say he had made application to the State govern¬ 
ment and say he is going to meet their requirements, 
but he may never go through with it. This is to pro¬ 
tect the State. 1 am trying to save the State. 

“Mr. Raker. You might find this case: A party or 
association might have complied with all the provi¬ 
sions of the law save the one you referred to in your 
amendment. The commission would be justified in 
their view to give him a license, but he cannot comply 
with the State requirements, and therefore because he 
is unable to comply with the State regulations, of neces¬ 
sity the commission cannot give him the license, anh 
therefore you would, by your amendment, subordinate 
the Federal Government right to the right of the State, 
and the State would practically control because of a 
condition of that kind. 

“Mr. Houghton. It savs vou shall submit satisfac- 
tory evidence. That is mandatory. From that poipt 
of view, how are you subordinating the powers of the 
Federal Government, with the bill worded as I have 
suggested wording it, considering how it is not worded p 
You say he shall submit satisfactory evidence. That 
means he has to comply with that condition before he 
submits his application. I do not see the difference. 
I am making it stronger to see that he has complied 
with State laws.” 


The conversation terminated abruptly here when Repre¬ 
sentative Esch interposed a question. 

It is evident from the foregoing that in the opinion of 
Representative Raker compliance with Section 9 (b) was 
declaratory as to policy, not a condition precedent to the 
issuance of a license by the proposed power commission. 
Obviously, Mr. Raker did not believe that the licensing 
power, provided for by the act, the very heart of the bill, 
was to be subject to the laws of the forty-eight states. 

It is interesting to note, however, that instead of satis¬ 
factory evidence that the applicant has complied with the 
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laws of the State or States in which the project is to be 
located, Mr. Houghton proposed that the applicant secure 
the consent of the duly constituted authorities of the State.” 
S, 1419 as it passed the Senate required that “the permittee 
must first obtain * * * the consent of the State or States 
* * *” (italics supplied). In other words Mr. Houghton 
was asking the House Committee to return to the wording 
of the section as it passed the Senate. Not only did the 
House Committee refuse to do so, but the Senate acceded 
to the new wording of the Section. 

Another witness, Representative Mondell testifying be- 
for the committee and in behalf of national water power 
legislation said: 

“This act should contain—and I suppose there will 
be no opposition to that on the part of anyone, as a 
somewhat similar provision was contained in the Fer¬ 
ris House bill; as exactly the same provision is in the 
reclamation law, and as the principle has been gen¬ 
erally accepted and approved—some such provision 
as this: ‘That nothing in this act shall be construed as 
affecting or intended to effect or to in any way in¬ 
terfere with the laws of any State relating to the con¬ 
trol, appropriation, use, or distribution of water.’ 
That is the language, if I recall it rightly, of the 
reclamation of law, and I think in substance the pro¬ 
vision contained in the Ferris bill. That is simply a 
statement of facts. It is not a new law. It is simply 
recognition of the situation as a guide to administra¬ 
tive officers who sometimes forget very basic and 
fundamental things. They get views and theories that 
lead them far afield. Some people have suggested— 
I do not know whether that has l>een suggested before 
this committee—that the Supreme Court decision in 
the Utah case—if that is the term used in connection 
with that case—in some way raises the question as to 
the complete control by the States of the waters with¬ 
in their borders, particularly the arid States. I do 
not think there is a line or a word or a suggestion in 
that decision that raises anv question of that sort 

* * * > >27 


* Ibid., 620. 
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Representative Mondell’s reference to the Reclamation 
Act 28 and the Ferris Bill 29 was correct in that both provide 
“That nothing in this Act shall be construed as affecting 
or intended to effect or to in any way interfere with the 
laws of any State * * * relating to the control, appropria¬ 
tion, use, or distribution of water * * **’. It must be noted, 
however, that this proposed language appears in Section 
27 of the Federal Water Power Act, not in Section 9 (b). 30 
It is noteworthy that Representative Mondell indicate 
tha,t his interpretation of Supreme Court decisions was 
that the States under the Constitution had complete con¬ 
trol of the non-navigable “waters within their borders”, 
and that he referred to his proposal as a “guide to adminis- 
tive officers” and as a recognition of existing constitutional 
law. 

Outside of these two discussions over Section 9 (b) of 
the substitute bill, none of the other witnesses before the 
Special Water Power Committee offered any suggestions. 
The only other suggestions made were minor in nature and 
were proposed to protect the water rights of the Western 
States. 31 

The Special Committee 1 did not agree to the proposed 
alterations in Section 9 (b) of the substitute bill and re¬ 
ported the measure without modification in that section. 

After S. 1419 was reported out of the Committee, Rep¬ 
resentative LaFollette made a short speech 32 in the House 
praising the proposal and pointing out, in particular, that 
it did not usurp any of the powers of the various state)*. 
Mr. LaFollette explained that. 

”32 Stat. L. 388. Ch. 1093 (June 17. 1902>. 

" H. R. 16673, 63 Cong. 3rd Sess. 

30 Section 27 provides, “That nothing herein contained shall he construed as 
affecting or intending to affect or in any way to interfere with the laws of the 
respective States relating to the control, appropriation, use, or distribution of 
water used in irrigation or for municipal or other uses, or any vested right ac¬ 
quired therein. 

** Note 22, supra, p. 299 and p. 474. 

M Cong. Rec„ Vol. 56. part 9. p. 9108. 65 Cong. 2d Sess. 
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“This bill is brought here because it is apparent that 
we can get no development under a divided authority, 
and development is needed. * * * under the proposed 
law the would-be licensee is supposed to have procured 
all concessions and necessary powers of the State or 
States in which the proposed project is situated be¬ 
fore a license can be issued, thus harmonizing State 
and Federal interests, making development possible 
i without either transgressing the sovereign powers of 
the States or conferring on the Federal Government 
' any plenary power not contemplated by the Constitu¬ 
tion. Under this bill we only allow the commission a 
i supervisory power over those functions entirely with¬ 
in the State’s jurisdiction for the period covered by 
any license, the State having exercised its rights in ad¬ 
vance of issue.” 

In the same speech, Mr. LaFollette also indicated that he 
thought that the “legislation will prove to be sound in 
principle and sane in provisions as it comes from the com¬ 
mittee, and, what is of transcendent importance, it will, 
with possibly one or two changes, stand the test as to con¬ 
stitutionality^ (italics supplied). The “changes to which 
Mr. LaFollette referred were his proposal to add “bed and 
banks” to the list of items with which an applicant for a 
license would “comply”. He believed that. 

i “If we make it one of the conditions precedent to the 
procuring of a license that the applicant has complied 
with the requirements of the State law as to bed, hanks, 
diversion, and use of water, we are most assuredly not 
infringing any State’s right in that respect, but are 
definitely insisting that the State’s rules of property 
as to water, bed, and banks must have been fully com¬ 
plied with or license can not issue.” 

When debate on the bill began, Representative La¬ 
Follette was the first to speak after the Clerk read Section 
9 (b) of the proposed act. His earlier expression of con¬ 
cern as to the constitutionality of the bill was demonstrated 
by his proposing to amend Section 9 (b) as follows (Mr. La¬ 
Follette’s proposed addition in italics) ; 3a 


" Ibid., p. 9109. 
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“(b) Satisfactory evidence that the applicant has 
complied with the requirements of the laws of the State 
or States within which the proposed project is to be 
located with respect to the bed and banks aivl to the 
appropriation, diversion, and use of w T ater for power 
purposes and with respect to the right to engage in the 
business of developing, transmitting, and distributing 
power, and in any other business necessary to effect 
the purpose of a license under this act.” 

Mr. LaFollette gave the following reasons for proposing 
the amendment : 34 

“Mr. Chairman, in this section, by the provision that 
the applicant for a license shall have complied with the 
rules and laws of the State in regard to the diversion 
of water, we are trying not to infringe the rights of the 
States in that respect, and I wish to call the attention of 
the committee to the fact that many Supreme Court de¬ 
cisions in respect to States’ rights as to wrater also re¬ 
fer to States’ rights as to the beds and banks, and I 
would like to read from the latest United States Su¬ 
preme Court decision upon this question, delivered on 
May 12, 1917. The opinion w*as delivered by Mr. Jus¬ 
tice Pitney, and in that he says: 

‘The States have authortiy to establish for them¬ 
selves such rules of property as they may deem ex¬ 
pedient with respect to the streams of wrater within 
their borders, both navigable and nonnavigable, and 
the ownership of the lands forming their beds and 
banks. ’ 

“In many States the law gives the riparian owner 
title to the middle of the stream. In other States only 
to the high-water mark. The property rights are with¬ 
in the State. It can dispose of the beds, or parts of 
them, regardless of the riparian ownership of the 
banks, if it desires to, and that has been done in some 
States. If w T e put in this language, which is practical¬ 
ly taken from that Supreme Court decision, as to the 
property rights of the States as to the bed and banks 
and to the diversion of the water, then it is sure that 
w r e have not infringed any of the rights of the States 
in that respect, or any of their rules of property, and 
we are trying in this bill above everything else to over¬ 
come a divided authority and pass a bill that will make 


Ibid., p. 9110. 
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it possible to get developments. We are earnestly try¬ 
ing not to infringe the rights of the States. If possi- 
i hie we want a bill that can not be defeated in the Su- 
i preme Court because of omissions, because of the lack 
of some provision that we should have put in the bill to 
safeguard the States.” 

Thus, according to Mr. LaFollette, a member of the Spe¬ 
cial Committee on Water Power, the purpose of Section 
9 (b) was to avoid infringing on the rights of the states and 
thusly to prevent questions of constitutionality from invali¬ 
dating the proposed act. The amendment was acceded to 
by the House. 

The next amendment to Section 9 (b), offered by Repre¬ 
sentative Parker of New Jersey, was to permit an appli¬ 
cant to provide the Commission with satisfactory evidence 
that he “will comply” with laws of the State, rather than 
that he “has complied” with such laws. 85 During the de¬ 
bate on the proposed amendment, Representative Mondell 
said that he understood Section 9 (b) merely to require “a 
certain applicant shall do certain things, shall comply with 
certain regulations and certain laws, and all applicants can 
do that ” (italics supplied). This amendment failed. 

i The only other amendment of importance was offered 
by Representative Raker of California, who proposed that 
an applicant should provide satisfactory evidence that he 
had complied with the requirements of the law of the State 
or States in which the proposed project was to be located, 
“with respect to application for the right to appropriate, 
divert, and use.” 36 Representative Raker was concerned 
because most state laws provide that even after an applica¬ 
tion for water rights is filed, no right can attach until an 
actual appropriation has been made. Such actual appropria¬ 
tion must by the nature of things be accompanied by sub¬ 
stantial expenditures of funds in any case in which the ap- 


*®Cong. Rec., Vol. 56. part 10. p. 9811. 
*Cong. Rec.. Vol. 56. part 10. p. 9812. 
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priation is important quantitatively. Mr. Raker thought 
that the proposed commission might require an applicant to 
obtain a completed water right and he was afraid that after 
large expenditures an applicant might find himself refused 
a permit by the proposed commission. 

Representative Mondell who, as noted earlier, testified 
in behalf of the bill, differed from Representative Rankin 
as to necessity and propriety of his amendment. During 
the debate on Representative Raker’s amendment, Repre- 
>entative Mondell explained his interpretation of the pro¬ 
posed Section 9 (b) as follows (italics supplied): 37 

“Mr. Chairman, I hope the amendment offered by 
the gentleman from California (Mr. Raker) will not 
prevail. I think the gentleman must have offered his 
amendment under a misapprehension of the meaning 
and effect of the language of the provision. The gen¬ 
tleman is assuming that the language which he at¬ 
tempts to amend requires a completed water right and 
a water-right certificate before the party shall be grant¬ 
ed a license under this act or his application be con¬ 
sidered. That is not true at all. The provision is 
that the applicant shall have complied with the laws 
of the State with respect to the appropriation, diver¬ 
sion, or use of water: that is, he shall have complied 
with all of the laws of the State applicable to the situa¬ 
tion up to the time he makes his application. As was 
suggested a moment ago when the amendment offered 
by the gentleman from New Jersey (Representative 
Parker) w r as under consideration, there are other re¬ 
quirements of State law that will apply after the license 
has been granted and construction begins, require¬ 
ments that will continue on through the period of con¬ 
struction and through the period of operation. This 
provision has no reference to such requirements. It sim¬ 
ply requires that the State laws shall be complied with 
. so far as the applicant can comply with them in the 
nature of things up to the time he makes his applica¬ 
tion. Now-, from the standpoint of the commission 
very great harm would come if the amendment the gen¬ 
tleman proposes should be adopted. There are tiro 
controlling reasons for the insertion of this paragraph . 


57 Ibid. 
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i The first, from the standpoint of water-power legisla¬ 
tion, is that the water-power commission shall have the 
benefit of all of the information which the States pos¬ 
sess relative to the, condition of water supply at the 
point of proposed diversion. That is a very important 
reason for a provision of this kind. * * *The second 
reason is so that the bill shall carry with it notice to the 
' commission that they must proceed in accordance rvith 
the State laws, which they must do in any event, 

' whether the provision were in the bill or not.” 

Mr. Mondcll’s explanations were consonant with other 
statements about Section 9 (b) made during the debate, 
i. e., the section was for the guidance of the commission and 
that it was intended to be a restatement of the existing law 
on the subject. 

S. 1419, as entirely rewritten was passed by the House, 
231 to 23. Section 9 (b) as passed by the House was accept¬ 
ed by the Senate without alteration or debate. 

After some modification in other sections of the bill, the 
Senate approved the measure and appointed a special com¬ 
mittee composed of three members each from the Committee 
on Commerce and the Committee on Public Lands, to meet 
with House conferees on the proposed legislation. The 
conference reported out a compromise which passed the 
House but which was filibustered to death in the Senate by 
Senator LaFollette of Wisconsin in order to prevent pass¬ 
age of the pending General Deficiencies bill, which he 
hoped in turn would force President Wilson to call a special 
session in Congress and thus prevent him from attending 
the Peace Conference in Paris. 88 

At the very next session of Congress, S. 1419 1 as agreed 
to by the conferees, was introduced in the House as H. R. 
3184, and a new special Committee on Water Power was 
appointed. Inasmuch as the newly constituted special Com¬ 
mittee was practically the same as the old one and in view 


" For a description of the occasion and of President Wilson sitting in the 
Capitol to await the outcome, see New York Times, March 5. 1919. 
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of the volume of hearings already produced on the subject, 
the new Committee reported out the bill without further 
hearings. Section 9 (b) was left unaltered in the new bill. 

There was no debate on Section 9 (b) directly in the 
new session of Congress. There w T ere two oblique refer¬ 
ences to the section made in the House, however, which 
might be noted. In response to a query of Representative 
Goodykoontz of West Virginia as to whether or not a dam 
could be erected on the Kanaw r ha River in defiance of the 
wishes of the people below the site of the proposed dam 
who might be concerned for their safety in the event of a 
break in the dam, Representative Sinott quoted Section 
9 (b). 39 Mr. Sinott also indicated that in his opinion Sec¬ 
tion 9 (b) applied before as well as subsequently to the 
issuance of a license. 40 There was no mention in the Senate 
of Section 9 (b) of the new bill. 

H. R. 3184 was passed by the House and the Senate and 
became law when the President signed the bill June 1(), 
1920. 


c. Summary 

Although the legislative history of the Federal Watet 
Power Act is exasperatingly voluminous, the foregoing 
references to Section 9 (b) are the only ones relating 
directly to that provision. These references, unfortunate¬ 
ly, are far too few and were made for the most part with¬ 
out a careful choice of expression. Excerpts from state¬ 
ments made during the hearings and the debate on Section 
9(b) can be quoted either in support of the proposition tha t 
the section is or is not a limitation on the licensing power of 
the Federal Power Commission. There was a great deal 
of chattering about “compliance 'with state laws” in the 
historical development of the section, without anyone clear¬ 
ly defining what was intended by the phrase. 


"Cong. Rec., Vol. 58. Part 3, pp. 2225-2226. 
- Ibid. 
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There is, however, no evidence that Congress intended 
Section 9 (b) to be a limitation on the licensing power of the 
Federal Power Commission, there is some evidence that 
Congress did not intend it to be a limitation, there is con¬ 
siderable evidence that Congress did intend it to be a 
guide for administrative officers, and there is considerable 
evidence that Congress intended it to be a restatement of 
existing constitutional law on the subject. 

The magnifying glass approach to the legislative history 
is an unsatisfactory method of determining the ultimate 
intent of Congress in inserting Section 9 (b). True per¬ 
spective of the position the Section occupies in the Federal 
Water Power Act is retained, however, if it be remembered 
that Congress was embarking on an absolutely new and 
untried field of federal regulation and was consequently 
eager to prevent the legislative innovation from being 
declared unconstitutional by the courts. This eagerness 
was, in part, responsible for the insertion of Section 9 (h). 

There is, moreover, little doubt that Congress desired to 
avoid as much conflict as possible between the national and 
state governments in the administration of the Federal 
Water Power Act. To this end Section 9 (b) appeared a 
reasonable solution. Though not clearly evident from the 
wording of the section, the weight of the evidence revealed 
in the legislative history of Section 9 (b) supports the con¬ 
clusion that when Congress provided that an applicant must 
submit “ satisfactory evidence’ ’ of compliance with state 
laws, Congress intended for an applicant to comply only 
with such state laws as did not interfere with the erection of 
a power project under the supervision of the Federal Power 
Commission. Congress contemplated that Section 9 (b) 
should be viewed as a legislative declaration of policy, not 
as a condition precedent to the granting of a license. 

In administering the Federal Water Power Act, the 
Federal Power Commission should, in conformance with 
Congressional policy, insist that an applicant comply with 


all the laws of the state or states, within which he proposes 
to locate a project, which do not thwart the express will o t* 
Congress to provide for a comprehensive scheme of naviga¬ 
tion and water power development. 

. .Although the legislative history of Section 9 (b) supports 
these conclusions, it is appropriate to investigate the pro¬ 
priety of examining the legislative history of the Section! 
the interpretation given the Section by the Commission 
and the courts, and the constitutional questions involved,, 
before arriving at a final conclusion. 

PART XI—SUMMARY AND CONCLUSION. 

The Federal Water Power Act was passed by Congress 
in response to a demand for comprehensive water power 
legislation. Congress intended that, within constitutional 
limits, the Federal Power Commission should implement 
the Congressional policy expressed in the Act. Congress 
also desired that the Commission should administer the 
Federal Water Power Act with a minimum of conflict 
with the laws of the various states. 

In part to achieve this end, Congress inserted Section 
9 (b) in the Federal Water Power Act. Section 9 (b) 
should be considered, however, only as a Congressional 
declaration of policy to harmonize Federal power activities 
with those of the several states, not as a condition prece¬ 
dent to the granting of a license by the Federal Power 
Commission. The Commission should, in the interests 
of comity, carry out this direction of Congress as long 
as State laws do not impede the general intent of Congress 
as expressed in the entire Act. 

Congress further desired to point out to the courts that 
it had no intention of invading the police and tax powers 
reposing in the States under the Constitution. To this end 
also, Section 9 (b) was inserted in the Federal Water Power 
Act. 
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Because of the questions which arise regarding Section 
9 (b), it is appropriate and necessary to study the legisla¬ 
tive history of the Federal Water Power Act to determine 
the intent of Congress. 

Until 1944 the Federal Power Commission administered 
the Federal Water Power Act in conformance with the 
policy expressed by Congress. The Commission has com¬ 
pelled applicants for a license to comply with the provi¬ 
sions of the laws of the various states when such com¬ 
pliance was constitutionally necessary. The Commission 
has, in addition, required compliance with the laws of the 
various states when such compliance did not impede the 
general policies expressed in the Federal Water Power 
Act. On January 29, 1944,* however, -when a situation was 
presented whereby compliance with state laws prevented a 
comprehensive scheme of water power development, the 
Federal Power Commission ruled that Section 9 (b) of 
the Federal Water Power Act was mandatory, not directory 
as to policy. The Commission inferentially held that Sec¬ 
tion 9(b) contemplated an abandonment by the Federal 
Government of the concurrent and usually exclusive jur¬ 
isdiction it exercises over the streams of the nation in favor 
of the States, if state statutes required such an abandon¬ 
ment. This ruling apparently was made without recourse 
to the legislative history of Section 9 (b), without citation 
of authority, and in complete disregard of the judicial in¬ 
terpretation given since 1920 to the Federal Water Power 
Act and its various sections. 

The courts have repeatedly emphasized the intention of 
Congress to provide for comprehensive water power devel¬ 
opment by the Federal Water Power Act and have consist¬ 
ently upheld a broad constitutional basis of authority for 
the Federal Power Commission to carry out the provi¬ 
sions of the Act. The courts have, furthermore, indicated 


* [This reference is to the Commission’s Order complained of herein.] 


by the interpretation of sections of the Federal Water 
Power Act similar to Section 9 (b) that such provisions 
recognize rights acquired under state laws, but that such 
rights may be extinguished by eminent domain proceedings 
instituted in accordance with the Act. 

Considering all the factors enumerated above and else¬ 
where in this paper, the ultimate conclusion is that Section 
9 (b) of the Federal Water Power Act requires compli¬ 
ance with the laws of the State or States within which an 
applicant proposes to locate a project when the Federal 
Constitution requires such compliance, but that compli¬ 
ance with other state laws is a problem for administrative 
determination by the Federal Power Commission in the 
light of policy as expressed by Congress in the Federal 
Water Power Act. 
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tHmtetr States Court of &ppeate 
for tfje Btstrtcf of Columbia 

No. 8752 

First Iowa Hydro-Electric Cooperative, petition 

v. 

Federal Power Commission, respondent 
State of Iowa, intervenor 

BRIEF FOR RESPONDENT 
COUNTERSTATEMENT OF THE CASE 

Petitioner, First Iowa Hydro-Electric Cooperative, seeks a 
review under Section 313 (b) of the Federal Power Ac ; of 
August 26,1935, c. 687 (49 Stat. 838), U. S. C., Title 16, § 8251, 
of the Federal Power Commission’s order of January 29, 1944, 
dismissing petitioner’s application for a license under Pa *t I 
of the Act 1 for a proposed hydro-electric development on and 
between the Cedar River and the Mississippi River, in Mus¬ 
catine and Cedar Counties, Iowa (Petitioner’s App. 18-19). 

Upon a Declaration of Intention filed by petitioner in Janu¬ 
ary 1940 under Section 23 (b) of the Act, the Commission on 
June 3, 1941 found that the Cedar River and the Iowa River 
into which it flows are navigable waters of the United States 
(Petitioner’s App. 14). On August 11, 1941 petitioner filed 

1 The Federal Water Power Act of June 10, 1920 was amended and made 
Part I of the Federal Power Act of 1935 by Title II of the Public Utility Act 
of 3935 (49 Stat. $3S). 

Since this brief contains references to so many sections of Part I of the 
Federal Power Act we have not undertaken to reprint the pertinent sect ions 
in the Appendix but when we file this brief we will lodge several pamphlet 
copies of the Act with the Clerk for the use of the Court. 

( 1 ) 
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an application for license (Petitioner's App. 1-10) on which 
hearings were held in January and May, 1942 (Petitioner's 
App. 20). 

Briefly stated, the present project is a modification of a run- 
of-river development originally proposed and would consist 
of a dam across the Cedar River, some 21 miles above its con¬ 
fluence with the Iowa River; a diversion canal to carry the 
water from the reservoir thereby created to a power plant on 
the Mississippi River into which the water would be dis¬ 
charged through a canal. Among other changes made were 
those proposed by the Chief of Engineers of the War Depart¬ 
ment (Petitioner’s App. 14^-15). 

The State of Iowa intervened in the proceedings before the 
Commission and objected to the issuance of the license for the 
reason, inter alia, that petitioner had not met the requirements 
of Section 9 (b) of the Act in that it had failed to submit “evi¬ 
dence of compliance’' with Chapter 363 of the Iowa Code which 
prohibits construction of a dam in any navigable or meandered 
stream for any purpose, or in other streams for power pur¬ 
poses, unless a permit has been granted by; the Executive 
Council of the State. The state statute provides that such 
a permit shall be issued if it appears to the Executive Council 
that, among other things, the dam “will not materially obstruct 
existing navigation * * * and any water taken from the 

stream in connection with the project is returned thereto at the 
nearest practicable place without being materially diminished 
in quantity” (Section 7771, Iowa Code 1939). 

The petitioner admittedly has not applied for a permit from 
the Executive Council for the present project, and, according 
to the State, cannot satisfy the Iowa statute since an in¬ 
tegral part of the project is the diversion of water , from the 
Cedar River through a canal to the Mississippi River. 2 How¬ 
ever, the petitioner contended, inter alia, that the Iowa statute, 
if deemed applicable to the proposed project, is in conflict with 
and superseded by the Federal Power Act and that accordingly 

: The Executive Council twice refused to issue the petitioner a permit for 
the construction of the originally proposed run-of-river development, which 
did not involve the diversion of water from the Cedar River to the Missis¬ 
sippi River (Tr. 30). 
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it was not required to show compliance with such a statute 
under Section 9 (b) of the Act. 

After giving “careful consideration to the conflicting contjen- 
tions of the applicant and the State of Iowa with respect to [the 
applicability and effect of the Iowa statutes in this proceed¬ 
ing”, the Commission held that it was “bound by the require¬ 
ments of Section 9 (b) of the Federal Power Act, which pro¬ 
vides for submission to the Commission of satisfactory evidence 
that the applicant has complied with the State laws.” The 
Commission further held that “The appropriate place foi: a 
determination of the validity of such State laws is in the courts 
and, if we dismiss the application for license on the basis of 
failure to comply with the requirements of Section 9 (b), ap¬ 
plicant may seek review of our action and its contentions under 
Section 313 (b) of the Federal Power Act.” (Petitioner’s App. 
17). On the basis of the foregoing, the Commission found that 
the applicant “has not presented satisfactory evidence, pur¬ 
suant to Section 9 (b) of the Federal Power Act, of compliance 
with the requirements of applicable laws of the State of Iowa 
requiring a permit from the State Executive Counsel to effect 
the purposes of a license under the Federal Power Act” and 
dismissed the application for license “without prejudice to re¬ 
newal within one year upon satisfying the requirements of 
Section 9 (b) of the Federal Power Act” (Petitioner’s App. 
18-19). 

After petitioner’s application for rehearing (Petitioner’s 
App. 19-25) was denied by the Commission on March 7, 1944 
(Petitioner’s App. 27), it filed a petition for review of the Com¬ 
mission’s order in this Court under Section 313 (b) of the Act 
(Petitioner’s App. 38-47). 

The State of Iowa, by its Attorney General acting at the ex¬ 
press direction of the State Executive Council, filed a motion 
for leave to intervene which was granted by this Court on 
September 30,1944 (Intervenor’s App. 38-42). 

SUMMARY OF ARGUMENT 

# 

While the Commission, as an administrative agency, prop¬ 
erly refused to consider petitioner’s contentions as to the alleged 
invalidity of Chapter 363 of the Iowa Code, prohibiting con- 
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struction of this project, the validity of that statute is the basic 
is^ue before the Court, since Section 9 (b) of the Federal Power 
Act does not require that an applicant for license submit 
“evidence of compliance” with an invalid state law. On this 
review the Court should determine challenged principles of 
law insofar as they are relevant to the Commission’s action in 
dismissing petitioner’s application for license for failure to 
meet the requirements of Section 9 (b) of the Act by showing 
compliance with the Iowa statute. 

The validity of the Iowa statute (as to which no position 
is taken in this brief) principally depends upon whether 
it so conflicts with the Federal Power Act as to be superseded 
thereby. In determining the existence of such a conflict, the 
Federal Power Act must be recognized to be a complete scheme 
of Federal regulation intended to secure, and not merely to 
permit, the comprehensive development of water resources 
subject to Federal control. Section 27 of the Act expressly 
“saves” certain classes of state laws from possible supersedure, 
but Section 9 (b) merely requires the filing of information 
which the Commission would have needed in any event and 
does not impliedly “save” a state law which would otherwise 
be superseded because in conflict with the objectives of the 
Act. 

ARGUMENT 

I 

The basic issue before the Court on this review is the validity 
of Chapter 363 of the Iowa Code, insofar as it would prohibit 
construction of this project 

After consideration of the conflicting contentions of the pe¬ 
titioner and the State of Iowa “with respect to the applicability 
and effect” of Chapter 363 of the Iowa Code in this proceeding, 
the Commission decided to dismiss petitioner’s application 
for license because it would not be appropriate for the Com¬ 
mission to determine the alleged invalidity of a state law. The 
sole basis of the order here under review therefore was the 
Commission’s finding that petitioner had failed to submit 
satisfactory evidence of compliance with the Iowa statutes 
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under Section 9 (b) of the Federal Power Act. Accordingly 
the additional grounds which the State of Iowa contends wou 
have supported the Commission’s dismissal of petitioner’s ap¬ 
plication for license are not properly before the Court and will 
not be discussed in this brief. Securities and Exchange Com¬ 
mission v. Chenery Corporation, 318 U. S. 80. 3 

Section 9 (b) of the Act clearly does not require that an 
applicant for a license submit evidence of compliance with an 
invalid state law. United States v. Bellingham Bay Boom Co., 
176 U. S. 211, 217, 218. The lawfulness of the Commission’s 
order dismissing petitioner’s application therefore depends 
upon the validity of Chapter 363 of the Iowa Code. 

In issuing its order the Commission, for the reasons above 
stated, refused to consider the merits of petitioner’s contentions 
and held the Iowa statute valid in determining the question pf 
petitioner’s compliance with Section 9 (b) of the Act. Thit 
the Commission, as a Federal agency administering a Federkl 
law, properly declined to assume the judicial prerogative of 
holding a state statute invalid in the absence of a judicial prec¬ 
edent is clearly indicated by the opinion of the Supreme Court 
in Davies Warehouse Company v. Bowles, 321 U. S. 144, 153. 
The question in that case was whether the existence of a sta ;e 
statute regulating warehouses as public utilities was determina¬ 
tive of the status of a warehouse as a “public utility” under a 
clause in the Emergency Price Control Act exempting “public 
utilities.” In urging that the law of California was not deter¬ 
minative of this question for purposes of the Federal statute, 
the Price Administrator contended that such a construction of 
the Act would result in his having the administrative burden 
of determining the constitutional validity of the public utility 


3 It may be noted, however, that there is no merit in the State’s contention 
(Br. 27, S3) that the proposed project is unrelated to navigation and there¬ 
fore could not be licensed by the Commission in any event. This contention 
disregards the testimony in the record (Tr. 61, 64, 3029, 3037, Exs. 70, 86) 
and the provision in Section 11 of the Act with respect to construction of 
navigation locks when needed. Moreover, “The fact that the Commission 
is willing to give a license for a power dam only is of no significant 
* * United States v. Appalachian Electric Poiccr Co., 311 U. S. 377, 

426. 
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laws of the several States. The Court rejected this contention 
of the Price Administrator, declaring: 

It is urged that if the status of an industry under state 
law is to be considered, the Administrator “would have 
to face the question whether the particular business 
concerned was sufficiently ‘affected with a public inter¬ 
est’ constitutionally to justify the type of legal obliga¬ 
tion which the state imposes.” The argument, in short, 
is that the Administrator would have to decide whether 
the state regulation is constitutional before he should 
recognize it. We cannot give weight to this view of his 
functions, which we think it unduly magnifies. State 
statutes, like federal ones, are entitled to the presump¬ 
tion of constitutionality until their invalidity is judi¬ 
cially declared. Certainly no power to adjudicate con¬ 
stitutional issues is conferred on the Administrator. 
* * * We think the Administrator will not be remiss 
in his duties if he assumes the constitutionality of state 
regulatory statutes, under both state and federal con¬ 
stitutions, in the absence of a contrary judicial deter¬ 
mination. 

Thus the Supreme Court has clearly indicated that in the 
absence of a judicial precedent, it is inappropriate for an admin¬ 
istrative agency to disregard the normal presumption of the 
constitutional validity of statutes. 

While the Commission could thus properly assume the con¬ 
stitutionality of the state statute, this Court is not in the 
same position. The Court is here asked to provide judicial 
affirmance of the Commission’s order, in the exercise of the 
Court’s exclusive jurisdiction under Section 313 (b) to “affirm, 
modify or set aside the order.” The extent to which the func¬ 
tion of the Court in this regard differs from that of the Com¬ 
mission is illustrated by the procedure followed when objections 
to the constitutionality of a Federal statute are made in a 
proceeding before the agency administering such a statute. 
Thus, in a proceeding under the Natural Gas Act of 1938, c. 
556 (52 Stat. 833) U. S. C., Title 15, § 717, the Commission 
refused to consider a party’s contentions that the Act, as applied 
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to it, was unconstitutional (In the Matter of Mississippi River 
Fuel Corporation, 2 F. P. C. 170, 175) but, in reviewing the 
Commission's order under Section 19 (b) of the Natural Qas 
Act, which is identical to Section 313 (b) of the Federal Pot 
A ct, the United States Circuit Court of Appeals for the Eighth 
Circuit fully considered and disposed of the contentions 
vanced with respect to the alleged unconstitutionality of 
Act (Mississippi River Fuel Corporation v. Federal Po'i 
Commission, 121 F. (2d) 159). See also Federal Power Com¬ 
mission v. Natural Gas Pipeline Co., 3l£ U. S. 575, affir ming 
2F.P.C.218. r j 

Since the Commission’s assumption of the constitutionality 
of the Federal statute under which it acts does not preclude a 
reviewing court from considering and determining that ques¬ 
tion, the Commission’s assumption of the validity of Chapter 
363 of the Iowa Code, in determining whether petitioner had 
complied with Section 9 (b) of the Federal Power Act in this 
proceeding, should not preclude this Court from considering 
and determining the constitutional validity of that statute. 
As stated by the Supreme Court in Federal Power Commission 
v. Pacific Power & Light Company, 307 U. S. 156,160, on review 
of an order of the Commission under Section 313 (b) of the 
Act, “The court has power to pass judgment upon challenged 
principles of law insofar as they are relevant to the disposition 
made by the Commission.” In the words of the Court in 
Rochester Tel. Corp. v. United States, 307 U. S. 125, 133-134, 
in this review petitioner “can come into court * * * be¬ 

cause he urges errors of law outside the Commission’s final 
say-so.” In this connection it may also be observed that this 
Court, in reviewing orders of the Commission, acts as a court 
of original jurisdiction. Federal Trade Commission v. Balme, 
23 F. (2d) 615 (C. C. A. 2); certiorari denied, 277 U. S. 598. 

Thus, the Commission’s dismissal of the application for 
license for the express purpose of allowing petitioner to seel 
review of the Commission’s action and this Court’s considera¬ 
tion of petitioner’s contentions on this review under Section 
313 (b) of the Act appears to work out the division of functioris 
between an administrative agency and the reviewing courts ijn 
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the only manner which is at once consistent with the Supreme 
Court’s suggestion in the Davies Warehouse opinion and con¬ 
sistent with the purpose of Congress to provide an overall 
administrative and judicial procedure from which no party 
would emerge legally aggrieved. 

We accordingly submit that the constitutional validity of 
Chapter 363 of the Iowa Code is properly before the Court 
for determination on this review. 

II 

Summary statement of the purposes and provisions of the 
i Federal Power Act relevant to a judicial determination of 
the validity of Chapter 363 of the Iowa Code, insofar as it 
would prohibit construction of this project 

Since the Commission, as above stated, properly refused to 
considers the merits of petitioner’s contentions as to the alleged 
constitutional invalidity of the Iowa statute, it appears inap¬ 
propriate for us to urge any position on that question in this 
brief. In any event, the Court will have the benefit of opposing 
briefs and argument with respect to petitioner’s contentions, 
since the State of Iowa has intervened on this review. 

However, as tacitly recognized by petitioner (Br. 25) and 
the State (Br. 34), the validity of Chapter 363 of the Iowa 
Code, insofar as it would prohibit construction of this project, 
principally depends upon whether it so conflicts with the Fed¬ 
eral Power Act as to be superseded thereby. Hines v. Davi- 
dowitz, 312 U. S. 52; Cloverleaf Butter Company v. Patterson , 
315 U. S. 148. In urging that no conflict exists, the State ad¬ 
vances certain contentions which indicate a misunderstanding 
of the purposes and provisions of the Federal Power Act. 

The position of the State is that construction of petitioner’s 
project is “prohibited” by Chapter 363 of the Iowa Code appar¬ 
ently because the project involves a diversion of the waters of 
the Cedar River to the Mississippi River (Br. 5) and that 
such a state law in no way conflicts with the Federal Power 
Act because the latter is merely a permissive statute, “nega¬ 
tive” in character (Br. 30). The State further contends that 
Congress intended to vest the States with authority to veto 
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the construction of any hydro-electric development by a liceni- 
see under the Federal Power Act (Br. 24, 34). 

In view of the foregoing, a brief discussion of the scope and 
objectives of the Federal Power Act is here submitted for the 
assistance of the Court. 

A. The Federal Power Act Provides a Complete Scheme of Regulation To 
Secure the Comprehensive Development of Water Resources Subject to 
Federal Control 

It is clear from the history and provisions of the Federa 
Water Power Act of June 10, 1920, now Part I of the Federal 
Power Act, that Congress, after extended consideration, pre¬ 
scribed a complete scheme of national regulation to secure 
rather than merely permit a comprehensive development of 
water resources subject to Federal control. 

Hydro-electric power developments first made their appear¬ 
ance around 1890, prior to which time water power had been 
used to a limited extent for the generation of mechanical en¬ 
ergy. Insofar as hydro-electric developments involved obstruc¬ 
tions in navigable waters of the United States, they came withir. 
the general terms of the River and Harbor Act of 1899, under 
which it was necessary in most instances to secure a special act. 
of Congress, as well as the approval of the Secretary of War 
and the Chief of Engineers. As a result, Congress passed 
numerous special acts authorizing such developments. Except 
for a general provision that they were subject to amendment 
or repeal by subsequent acts of Congress, the rights thus granted 
were perpetual in their term and largely without restriction. 
(See Kerwin Federal Water Power Legislation , (1926); and 
First Ann. Report, F. P. C. (1921)). 

The inadequacy of this negative approach to the develop¬ 
ment of the nation’s hydroelectric resources soon became ap¬ 
parent, and by the Dam Act of June 21, 1906 (34 Stat. 386), 
Congress took the first step toward an affirmative policy by 
prescribing certain conditions to attach to all authorizations 
which might thereafter be granted by special acts. Public insis¬ 
tence upon comprehensive Federal policy with respect to the 
development of the nation’s water power resources continued to 
increase and came to a head when President Theodore Roose- 
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velt vetoed the Rainy River bill in April 1908 and the James 
River bill in January 1909 (Sen. Doc. 438,60th Cong., 1st Sess.; 
House Doc. 1350, 60th Cong., 2nd Sess.). Beginning in 1914, 
numerous bills were introduced to provide for regulation of 
hydroelectric developments on navigable waters and similar 
bills were introduced with respect to such developments on the 
public domain. 4 The conservation movement received added 
impetus when the first World War showed the national im¬ 
portance of a proper development and utilization of our water 
pow er resources. 

The long-continued Congressional deadlock with respect to 
the necessary legislation was broken when President Wilson, in 

p 

January 1918, brought about the creation of a special water 
power committee in the House of Representatives to consider a 
combined bill for the regulation of all hydroelectric develop¬ 
ments on streams subject to Federal jurisdiction as well as on 
the public domain. Such a bill was prepared by the Secretar¬ 
ies of War, Interior and Agriculture to provide for “a construc¬ 
tive national program of intelligent economic utilization of our 
power resources” and to provide “a method by which the water 
powers of the country, wherever located, can be developed by 
public or private agencies under conditions which will give 
the necessary security to the capital invested and at the same 
time protect and preserve every legitimate public interest” 
(House Rep. No. 61, 66th Cong., 1st Sess., p. 5). After ex¬ 
tended legislative consideration, the evolution of a comprehen¬ 
sive and affirmative Federal policy wdth respect to our water 
resources culminated in the passage of the Federal Water Power 
Act of June 10, 1920. 

The Act is essentially a conservation measure and provides 
for the investigation, regulation and licensing by the Com¬ 
mission of hydroelectric developments on streams subject to 
Federal control and on the public domain. 


4 Hydroelectric developments on the public domain were authorized by 
permits issued by the Secretary of Interior under the Act of February 15, 
1901 (31 Stat. 790) and in the national forests by the Secretary of Agricul¬ 
ture under the Act of March 4,1911 (30 Stat. 1253). 
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The intention of Congress to secure and promote a com¬ 
prehensive development of the nation's water resources is 
apparent from the provisions of the Act, the statutory scheme 
of which has been several times reviewed and approved by this 
Court and the Supreme Court. New Jersey v. Sargent, 269 
U. S. 328; United States v. Appalachian Electric Power Co., 
311 U. S. 377; Clarion River Power Co. v. Smith, 61 App. 
D. C. 186, 59 F. (2d) 861, cert. den. 287 U. S. 639; Alabama 
Power Co. v. McNinch, 68 App. D. C. 132, 94 F. (2d) 631; 
Pennsylvania Water & Power Co. v. Federal Power Commis¬ 
sion, 74 App. D. C. 351,123 F. (2d) 155, cert, denied, 315 U. S. 
806; Alabama Power Co. v. Federal Power Commission, 75 
App. D. C. 315, 12X3 F. (2d) 280, cert, denied, 317 U. S. 6J32; 
Puget Sound Power & Light Co. v. Federal Power Commission, 
78 App. D. C. 143,137 F. (2d) 701. 

Thus, by Section 10 (a) of the Act, Congress specific411y 
limited the Commission’s authority to issue licenses under 
Section 4 (e) to those projects which, in the judgment of the 
Commission, are “best adapted to a comprehensive plan for 
improving or developing a waterway or waterways for the use 
or benefit of interstate or foreign commerce, for the improve¬ 
ment and utilization of water power development, and for 
other public uses, including recreational purposes”. Congress 
further provided in Section 10 (a) that the Commission have 
authority to require the modification of any project and its 
plans before approval, if necessary to secure such comprehen¬ 
sive development. 5 

The Act further provides in Section 7 (a) that as between 
conflicting applicants, the Com mission may give preference to 
the applicant whose plans(Snd^it)are best adapted to develop, 
conserve and utilize in the public interest the water resources 
of the region. Moreover, under Section 7 (b), if the Com¬ 
mission finds that the development of any water resources for 
public purposes should be undertaken by the United States 


8 The Commission found that the plans first presented by petitioner w 
neither desirable nor adequate, and many important changes in design wi 
made (Petitioner’s App., p. 15). 


ere 


ere 
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itself, the Commission is directed not to approve any applica¬ 
tion for a project affecting such development but to make the 
necessary investigation and submit its recommendations to 
Congress. 

The affirmative nature of the statute is further indicated 
by the provisions of Section 13, requiring prompt construction 
of a proposed project and providing for termination or revo¬ 
cation of the license if this is not done (See Arkansas Power 
& Light Company v. Federal Power Commission, 125 F. (2d) 
982 (CCA 8)). To facilitate construction of licensed projects 
which have met the statutory standard of a comprehensive 
development of the water resources of the region, Section 21 of 
the Act provides that licensees may exercise the Federal power 
of condemnation. 8 

i In addition to the provisions with respect to licenses, 7 Sec¬ 
tion 4 (g) of the Act authorizes the Commission, upon its own 
motion, to investigate any occupancy or intention to occupy, 
for the purpose of developing electric power, any public lands 
or bodies of water subject to Congressional jurisdiction and 
to issue such orders “as it may find appropriate, expedient, and 
in the public interest, to conserve and utilize the navigation 
and water resources of the region.” {Pennsylvania Water and 
Power Company v. Federal Power Commission, 74 App. D. C. 
351; 123 F. (2) 155; cert, den., 31? U. S. 806.) 

It is thus clear that, contrary to the contention of the State 
(Br. 30), the Federal Power Act is not a “negative one”, 
like the River and Harbor Act of 1899, but is a complete scheme 
of regulation intended to secure and promote the comprehensive 
development of water resources subject to Federal control in 
the public interest. 


* It may be noted in this regard that when necessary for the construction 
of a licensed project, a licensee, under Section 21, may condemn state-owned 
public buildings without securing the consent of the state and over its ob¬ 
jections. Missouri v Union Electric Light & Power Co., 42 F. (2d) 692; appeal 
dismissed by stipulation, 53 F. (2d) 1080. See also Alabama Power Co. v. 
Federal Power Commission, 136 F. (2d) 929 (CCA 5). 

i’Under Section 10 (g) of the Act the Commission has authority to pro. 
scribe any conditions in the license “not inconsistent with the provisions” 
of the Act. 
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B. The 


Spifience of Section. 9 (b) im Detemteg Whether the Iowa 
Statute Is Superseded by the Federal Power Act 


The State contends (Br. 20) that Section 9 (b) of the Federal 
Power Act is a limitation upon the licensing power of the Com¬ 
mission and indicates a Congressional intent to preserve and 
require compliance with all state laws, even including a stats 
statute such as Chapter 363 of the Iowa code which would pro¬ 
hibit construction of a hydroelectric project meeting the Fed¬ 
eral statutory standard of a comprehensive plan for the de¬ 
velopment of water resources subject to Federal control. 

While Section 9 (b) requires each applicant for a license tj> 
submit to the Commission “satisfactory evidence” of its com¬ 
pliance with state laws “with respect to bed and banks and to 
the appropriation, diversion, and use of water for power pur¬ 
poses, and with respect to the right to engage in the business of 
developing, transmitting and distributing power, and in any 
other business necessary to effect the purposes of a license under 
this Act”, it is clear from the legislative history of the section 
that Congress did not thereby intend to require the “consent” 
of the States to hydroelectric development under the act. A 
provision in this section of the bill expressly requiring such 
consent was deleted and several amendments which would have 
so provided were rejected (see Appendix, infra, pp. l#-23). 

It is apparent from a comparison of Sections 27 and 29 of 
the Act that while Congress regarded it as necessary to make 
express provision in the Federal Power Act for repeal of con¬ 
flicting Federal laws, Congress assumed that the usual rules of 
supersedure would apply to State laws in conflict with tie 
Federal statute occupying the field, and that accordingly it 
was necessary to include explicit provisions in the Fedeml 
Power Act to save, in case of conflict, those State laws which 
Congress wanted to leave in effect. Thus, Section 29 explicitly 
repealed all Federal statutes or parts of statutes inconsistent 
with the Federal Power Act and Section 27 specifically pro¬ 
vides that nothing in the Act “shall be construed as affecting or 
intending to affect or in any way to interfere with the laws of 
the respective States relating to the control, appropriation, use, 
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or diversion of water used in irrigation or for municipal or 
other uses’* [Italics supplied.] 

i Had Congress omitted the italicized words “used in irriga¬ 
tion or for municipal or other uses,” the language of Section 27 
would furnish some support for the contention that the States 
were given the broad power to veto any hydroelectric develop¬ 
ment for which the State of Iowa apparently contends in this 
proceeding. But the fact that Congress limited Section 27 to 
State laws relating to the use of water “in irrigation or for 
municipal or other uses,” indicates that Congress intended to 
limit Section 27 to the enumerated types of State laws. And 
since the general phrase “or other uses” follows the specifica¬ 
tion of “irrigation” or “municipal” uses, the general phrase 
relates only to laws of the character of those specifically 
enumerated ( Alabama Power Company v. Gulf Power Com¬ 
pany, 283 Fed. 606. 8 ) Moreover, the legislative history of 
Section 27 shows that this section was derived from the Recla¬ 
mation statutes and public land bills and was intended to apply 
primarily in those western States where the law of appropria¬ 
tion rather than the law of riparian rights applies. (See Ap¬ 
pendix, infra pp. 2^-2 in) 

In contrast to Section 27 which expressly precludes any 
supersedure of the state laws enumerated therein, Section 9 
of the Act merely provides for the submission of information 
to the Commission by an applicant for a license. Thus, Section 
9 (a) requires that the applicant submit such maps, specifica¬ 
tions and estimates of cost as may be required for a full under¬ 
standing of the proposed project; Section 9 (b) requires that 
the applicant submit satisfactory evidence that it has com¬ 
plied with the requirements of State laws with respect to bed 
and banks and to the appropriation, diversion and use of water 
for power purposes and with regard to the right to engage in 
the business of developing, transmitting and distributing 
power and in any other business necessary to effect the purposes 
of the license; and Section 9 (c) requires that the applicant 


* The State does not appear to contend that Chapter 363 of the Iowa Code 
is a State law relating to the use of water “in' irrigation or for municipal 
or other uses” within the meaning of Section 27 ( cf . State Br. 25). 
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submit such additional information as the Commission may 
require. 

Apart from Section 9 (b), the Commission as a practical 
matter would require that an applicant for license make a 
satisfactory showing that it had complied or was in a position 
to comply with state laws “necessary to effect the purposes of 
the license.” Issuance of a license to an applicant which is 
unable to construct the project would be inconsistent with tljie 
purposes of the Act. Thus there is a statement in Section 7 


with respect to the Commission being satisfied as to the ability 
. of an applicant to carry out a proposed project, and Section 13, 
as above stated, requires that projects be constructed promptly. 

We accordingly submit that Section 9 (b) does not indicate 
any Congressional intention to “save” a state law which would 
otherwise be superseded by the Federal Power Act because in 
conflict with the objectives of the Act. 


CONCLUSION 


It is respectfully submitted that, while the Commission 
properly refused to consider the merits of Petitioner's conten¬ 
tions with respect to the alleged invalidity of Chapter 363 of 
the Iowa code, insofar as it would prohibit the construction of 
this project, that question is before the Court for determina,- 
tion on this review in the light of the purposes and provisions 
of the Federal Power Act. 


Respectfully submitted. 

Charles V. Shannon, 

General Counsel, 

Howard E. Wahrenbrock, 

Assistant General Counsel, 

Willard W. Gatchell, 

L. W. McKernan, 

Principal Attorneys, 

Counsel for Respondent, 

Federal Power Commission . 

November 1944. 










APPENDIX 


Legislative history of Federal Power Act, with particular 
reference to sections 9 (b) and 27 

The bills which led to the enactment of the Federal Water 
Power Act in 1920 may be divided into the navigable waters 
bills and the public lands bills. 

The navigable waters bills were the Adamson Bill of 19! 14, 
H. It. 16053, 63rd Cong., 2nd Sess., the Adamson Bill of 19!L6, 
S. 3331, 64th Cong., 1st Sess., and the Shields Bill of 1917, S. 
1419, 65th Cong., 2nd Sess., later amended by incorporating 
the provisions of H. R. 8716, 65th Cong., 2nd Sess., which 
changed it to the present Federal Water Power Act. 

The public lands bills were the Ferris Bill of 1914, H. R. 
16673, 63rd Cong., 3rd Sess., and the Ferris Bill of 1916, H. R. 
408, 64th Cong., 1st Sess. 

The bill which became the Federal Water Power Act was 
H. R. 3184, 66th Cong., 1st Sess. 

Section 9 ( b ). The provisions of Section 9 (b) of the Fedej-al 
Water Power Act for the submission of evidence with respect 
to the applicant’s compliance with requirements of certain 
specified kinds of State laws are in striking contrast to the cor¬ 
responding provisions which first appeared in the antecedent 
navigable waters bills and which made compliance with State 
laws in general a condition precedent to the issuance of the 
Federal permit. 

The Adamson Bill of 1914 in Section 14 had a provision to 
the effect “that the Secretary of War, upon the advice and with 
the approval of the Chief of Engineers, may lease to any appli¬ 
cant having complied with the laws of the state in which the 
dam is constructed or to be constructed by the United States, 
the right to develop power from the surplus water over afid 
above that required for navigation at any navigation dam now 
or hereafter constructed * * 51 Cong. Rec. 12407. 

[Emphasis supplied.] 


( 17 ) 
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' The Adamson Bill of 1916, S. 3331, had a provision in Sec¬ 
tion 2 regarding compliance with state laws, reading as follows: 

As between contesting applicants for a permit here¬ 
under having the legal qualifications required by this 
Act, and being equally well qualified to improve or de¬ 
velop waterways for the uses of interstate or foreign 
commerce, preference shall be given to that applicant 
which is best qualified to expedite and realize the maxi¬ 
mum useful development of all the water resources of 
the region; and as between such contesting applicants 
which appear equally well qualified in such respect, then 
preference shall be given to that applicant which has 
first complied with the laws of the State or States in 
which the dam or diversion structure is to be con- 
i structed. [Emphasis supplied.] 

The Shields bill, S. 1419, in its original form, contained pro¬ 
visions similar to that in the Adamson bills as to compliance 
with State law with the provision added to the effect that in 
all cases the permittee must first obtain the consent of the State 
or States in which the dam is to be constructed, reading as 
follows: 

As between contesting applicants for a permit here¬ 
under having the legal qualifications required by this 
Act, and being equally well qualified to comply with the 
conditions imposed herein, preference shall be given 
to that applicant which has first acquired the right to 
divert the water of the stream by means of the dam to 
erect which the permit is sought and otherwise complied 
with the laws of the State or States in which the dam or 
diversion structure is to be constructed; or if there are 
no State laws to be complied with the preference shall 
be given to the first applicant. In granting permits 
hereunder and fixing conditions thereof, and in pre¬ 
scribing rules and regulations as to the maintenance 
i and operation of any structure to which this Act is ap¬ 
plicable, the Secretary of War, before acting, shall have 
the report and advice of the Chief of Engineers: Pro¬ 
vided, however. That before the permit shall be granted 
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under this Act, the permittee must first obtain, in such 
manner as may be required by the laws of the States, 
the consent of the State or States in which the dam or 
other structure for the development of the water power 
is proposed to be constructed. [Italics supplied.] 

The first provision 1 corresponding to Section 9 (b) to appear 
in the antecedent public lands bills vras in the second Ferris 
bill of 1916, H. R. 408, which contained the following provision: 

Provided , That no lease shall be granted until the 
applicant has complied with the requirements of the 
laws of the State, States, or Territory wherein said proj¬ 
ect is to be located, providing for the appropriation of 
water to develop or generate the electrical energy in¬ 
tended to be generated by applicant’s proposed project. 
[Italics supplied.] 

The first combined navigable waters and public lands bill 
was H. R. 8716, introduced January 15, 1918, as the House 
substitute for the original Shields bill, S. 1419, and subsequently 
adopted in the House as an amendment to S. 1419. Section 
9 (b) of the House substitute was identical with Section 9 (b) j 
of the Federal Water Power Act as subsequently enacted, | 
except that it did not include the words “bed and banks and” j 
which were added by amendment in the House (56 Cong. Rec. 
9810,9811). Section 9 (b) in the House substitute, H. R. 8716, 
marked a distinct departure from the corresponding provisions 
in the antecedent bills. Not only was all language requiring 
State “consent” omitted, but the language with respect to 
compliance with State laws was changed in two respects: first, 
the State laws referred to were narrowly limited to those “with 
respect to the appropriation, diversion, and use of water for 
power purposes, and with respect to the right to engage in the 
business of developing, transmitting, and distributing power, 
and in any other business necessary to effect the purposes of a 
license under this Act.” Second, instead of making compliance 

1 This provision apparently was an outgrowth of an amendment to Section 
•1 of the first Ferris bill, H. R. 16673, introduced by the Senate Committee on 
Public Lands. See Sen. Rep. S98, 63rd Cong., 3rd Sess., pp. 1, 4, 5. 
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with State laws a condition precedent to the issuance of the 
license, the Commission was authorized, in its discretion, if it 
should consider that the applicant had not submitted “satis¬ 
factory evidence” of compliance with State law, to refuse to 
proceed further administratively with consideration of the 
application. 

The various attempts to amend the language of Section 9 (b) 
as it appeared in the House substitute, H. R. S716, and the 
committee reports and debates relating thereto, confirm this 
understanding of the Congressional purpose. 

The first amendment proposed was that recommended by 
the Secretaries of War, Interior and Agriculture, who, in a 
letter dated February 17, 1918, to Honorable T. W. Sims, 
Chairman of the Special House Committee on Water Power, 
submitted their proposed amendments to H. R. 8716 (House 
Rep. 715, 65th Cong., 2nd Sess.) to accompany S. 1419, pp. 
29-39. The Secretaries proposed to change Section 9 (b) so 
as to require the submission of satisfactory evidence of com¬ 
pliance with State laws with respect to “application for the 
right to appropriate (etc.),” instead of compliance with State 
laws with respect to “the appropriation (etc.)”. This pro¬ 
posed amendment was not adopted by the committee and was 
thereafter offered on the floor of the House by Representative 
Raker as an amendment to Section 9 (b) (56 Cong. Rec. 9812). 

Mr. Raker. * * * Now, let me call this to the 

attention of the committee: Here is an application ac¬ 
cording to the laws of my State and of the other States, 
where he has complied with the water laws in making his 
' application for a right to use the water. He has abso¬ 
lutely no right, he has nothing in the way of an in¬ 
defeasible water right, until he has completed the work 
and placed the water in actual use. Now, when he 
makes that application this provision in the law to-day 
is absolutely impossible to be complied with, because 
you require him to show that he has built the dam and 
constructed the ditches and put the water to an actual 
beneficial use before he is ever in a position to do it, 
when he had paid out, maybe, a million dollars or two 
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million dollars to construct the dam and build the ditches 
so that he can turn the water into the head and coih- 
mence to generate electricity. Now. if the man has com¬ 
plied with the law relating to the application for the 
water right, for its diversion and appropriation and use, 
and then gets his permit and proceeds and actually de¬ 
velops it according to that project, the moment he turns 
the water over the wheel the first time, or turns it upon 
the land to irrigate it, his right is complete and retroacis 
back to the time when he gave the notice, and no inter¬ 
vening party can come along and prevent it in the 
meantime. But to say that he must prove a valid water 
right at the time of making the application, I tell you 
it can not be done. * * * (50 Cong. Rec. 9813.) 

The viewpoint of those who opposed Congressman Raker's 
amendment and who ultimately prevailed is indicated by the 
following statements by Congressmen Mondell and Walsh: 

Mr. Mondell. The gentleman's argument is all based 
on the assumption that this paragraph requires the per¬ 
fection of a w-ater right. There is nothing in the para¬ 
graph that requires the perfection of a water right 
(56 Cong. Rec. 9813). 

Mr. Mondell. The bill provides that all provisions of 
the law, whatever they may be, shall have been com¬ 
plied with up to that time (56 Cong. Rec. 9813). 

Mr. Walsh. I think if a person has filed his applica¬ 
tion for the right to appropriate water, and has complieq 
with the laws respecting the filing of applications, it is 
not necessary that he should actually have appropria 
the water in order for him to be said to have compli 
with the laws respecting the appropriation of water 
(56 Cong. Rec. 9813). 

Mr. Mondell. Mr. Chairman, I hope the amend¬ 
ment offered by the gentleman from California [Mi 1 . 
Raker] will not prevail. I think the gentleman must 
have offered his amendment under a misapprehension 
of the meaning and effect of the language of the pro¬ 
vision. The gentleman is assuming that the language 
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which he attempt to amend requires a completed water 
right and a water right certificate before the party 
shall be granted a license under this act or his 
j application be considered. That is not true at all. The 
provision is that the applicant shall have complied 
with the laws of the State with respect to the appro¬ 
priation, diversion, or use of water; that is, he shall 
have complied with all of the laws of the State appli¬ 
cable to the situation up to the time he makes his 
application. As was suggested a moment ago when the 
i amendment offered by the gentleman from New Jersey 
was under consideration, there are other requirements 
of State law that will apply after the license has been 
granted and construction begins, requirements that will 
i continue on through the period of construction and 
through the period of operation. This provision has no 
reference to such requirements. It simply requires that 
the State laws shall be complied with so far as the 
applicant can comply with them in the nature of things 
up to the time be makes his application. Now, from the 
standpoint of the Commission very great harm would 
come if the amendment the gentleman proposes should 
be adopted. There are two controlling reasons for the 
insertion of this paragraph. The first, from the stand¬ 
point of water-power legislation, is that the water-power 
commission shall have the benefit of all of the informa¬ 
tion which the States possess relative to the condition 
of water supply at the point of proposed diversion. 
That is a very important reason for a provision of this 
kind. Another reason-(56 Cong. Rec. 9813-9814). 

Mr. Mondell. The second reason is so that the bill 
I shall carry with it notice to the commission that they 

i must proceed in accordance with the State laws, which 

i they must do in any event, whether the provision were 
in the bill or not (56 Cong. Rec. 9814). 

As already stated, the additional words “bed and banks and” 
were added by an amendment in the House offered by Con- 
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gressman La Follette, who explained the reason for the amend¬ 
ment as follows: 

Mr. La Follette. Mr. Chairman, in this section, by 
the provision that the applicant for a license shall have 
complied with the rules and laws of the State in regard 
to the diversion of water, we are trying not to infringe 
the rights of the States in that respect, and I wish to call 
the attention of the committee to the fact that many Su¬ 
preme Court decisions in respect to States' rights as to 
water also refer to States' rights as to the beds and banks, 
and I would like to read from the latest United States 
Supreme Court decision upon this question, delivered on 
May 12,1917. The opinion was delivered by Mr. Justice 
Pitney, and in that he says: 

“The States have authority to establish for them¬ 
selves such rules of property as they may deem expedient 
with respect to the streams of water within their borders, 
both navigable and nonnavigable, and the ownership of 
the lands forming their beds and banks.” 2 

In many States the law gives the riparian owner title 
to the middle of the stream. In other States only to the 
high-water mark. The property rights are within the 
State. It can dispose of the beds, or parts of them, re¬ 
gardless of the riparian ownership of the banks, if it 
desires to, and that has been done in some States. If we 
put in this language, which is practically taken from 
that Supreme Court decision, as to the property rights 
of the States as to the bed and banks and to the diversion 
of the water, then it is sure that we have not infringed 
any of the rights of the States in that respect, or any of 
their rules of property, and we are trying in this bill 
above everything else to overcome a divided authority 
and pass a bill that will make it possible to get develop¬ 
ment (56 Cong. Rec. 9810-9811). 

Thus, the limited scope of the state law’s referred to in Sec¬ 
tion 9 (b) and the clear purpose of Congress not to require state 

3 The language quoted by Congressman La Follette will be found in United 
States v. Cress, 243 U. S. 316, 319. 
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consent to the hydroelectric developments to be licensed by the 
Commission, finds corroboration at every stage in the legisla¬ 
tive history of the provision. 

Section 27. In the case of Section 27 the outstanding fact in 
its legislative history is its derivation through the public lands 
bills from Section 8 of the Reclamation Law of 1902, c. 1093 
! (32 Stat. 390), U. S. C. Title 43, § 383, reading as follows: 

Nothing in sections 372, 373, 381, 383, 391, 392, 411, 
416, 419, 421, 431, 432, 434,439, 461, 491 and 498 of this 
title shall be construed as affecting or intended to affect 
or to in any way interfere with the laws of any State or 
Territory relating to the control appropriation, use, or 
distribution of water used in irrigation, or any vested 
right acquired thereunder, and the Secretary of the In¬ 
terior, in carrying out the provisions of such sections, 
shall proceed in conformity with such laws, and nothing 
i in such section shall in any way affect any right of any 
State or of the Federal Government or of any landowner, 
appropriator, or user of water in, to or from any inter¬ 
state stream or the waters thereof. (June 17, 1902, ch. 
1093, § 8, 32 Stat. 390.) 

i This language was reflected in Section 14 of the Ferris Bill 
of 1914, H. R. 16,673, which reads as follows: 

Section 14. That nothing in this act shall be con¬ 
strued as affecting or intended to affect or to in any way 
interfere with the laws of any State relating to the con¬ 
trol, appropriation, use, or distribution of water used in 
irrigation or for municipal or other uses, or any vested 
right acquired thereunder. 

Congressman Mondell’s discussion of this provision in the 
second Ferris Bill makes it even clearer that the provision was 
based upon the proprietary nature of the interests of the United 
States and was intended to relate particularly to the public 
land states of the West in which the law of prior appropriation 
obtained: 

Mr. Mondell. Water Rights Under State Control. 

Let us not forget that the primary and essential right 
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upon which any enterprise of this character is based ii(i 
the public-land States is a right received from the people 
of the State and not from the Federal Government. The 
people of the Commonwealths of the West are the owners 
and proprietors of all the waters within their borders, 
and the only right that any individual can have or 
secure, at least in the majority of the public-land States, 
is the right to use the water at a certain designated place 
for a specific and useful purpose; and the right continues 
so long as at that place for that purpose those waters 
are beneficially applied. The Federal Government can 
give no grant of right to build power plants on public 
lands in the Western States that will carry' with it any 
right to divert a drop of water or to use a drop of water 
for the turning of any w'heel or turbine. That right, 
under the laws of the States, recognized by the Federal 
Constitution and the courts, must be secured from the 
people though the authorities they have provided in the 
States. That right in all of the States is perpetual, so 
long as the water shall be used at that place for that 
beneficial purpose (51 Cong. Rec. 13630-13631). 

A broader version of the provision appeared in the Ferris Bill 
of 1916, H. R. 408. 

Sec. 13. That nothing in this Act shall be construed 
as affecting or intended to affect or to in any way inter¬ 
fere with the laws of any State relating to the control, 
appropriation, use, or distribution of water. 

This provision did not reappear in the first combined navi¬ 
gable waters and public lands bill, H. R. S716, but reappeared in 
the narrower original form in the amended Shields Bill, S. 1419, 
and H. R. 3184, and w'as enacted as Section 27 of the Federal 
Water Power Act in substantially the original form. Section 
27, as enacted, reads: 

That nothing herein contained shall be construed as 
affecting or intending to affect or in any way to interfere 
with the laws of the respective States relating to the 
control, appropriation, use, or distribution of water 
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used in irrigation or for municipal or other uses, or any 
vested right acquired therein. [Italics supplied.] 

Thus the origin and history of Section 27 confirms what a 
consideration of its language indicates, that the state laws 
therein referred to are laws governing property rights, par¬ 
ticularly the laws of the public lands states in which the law 
of prior appropriation obtains. 
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IN THE 


United States Court of Appeals 


District of Columbia. 


No. 8752. 


FIRST IOWA HYDRO-ELECTRIC COOPERATIVE, 

Petitioner, 

v. 

FEDERAL POWER COMMISSION, Respondent. 


Petition for Review of an Order of the Federal Power 

Commission. 


PETITIONER’S REPLY BRIEF. 


Counsel for the Federal Power Commission has filed a 
realistic brief in this case. However, the case of Davies 
Warehouse Company v. Bowles, 321 U.S. 144, does not sup¬ 
port the action of the Commission in dismissing Petition¬ 
er’s application for a license. The Commission, in its or¬ 
der of June 3, 1941, 1 found, among other things, (1) that 
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the Cedar and Iowa Rivers were navigable waters of the 
United States, and (2) that a license for the proposed 
project was required under the provisions of the Federal 
Power Act. When the State of Iowa later asserted a para¬ 
mount right and claimed that, under the provisions of Sec¬ 
tion 9 (b) of the Federal Power Act, the State might veto 
the proposed project, by denying approval by the Execu¬ 
tive Council pursuant to the provisions of Section 7771 of 
Chapter 363 of the Iowa Code, 1939, the Federal Power 
Commission was not called upon to consider the constitu¬ 
tional validity of the Iowa law. Chapter 363 of the Iowa 
Code, 1939, is a state water power act. That state law was 
superseded by the Federal Power Act when the Commis¬ 
sion on June 3, 1941, determined that the Cedar River was 
a navigable water of the United States and that a federal 
license was required for the proposed project. From the 
moment that such determination was made, the provisions 
of Chapter 363 of the Iowa Code had no validity in so far 
as Petitioner’s project was concerned. The fact that the* 
state law had no valid application to this single project in 
no way affects its constitutional validity in relation to any 
and all projects within the territorial limits of the State 
and over which the State might rightfully assert its juris¬ 
diction, power and authority. 

The brief filed on behalf of the Intervenor, for the most 
part, reasserts and reargues questions of law considered 
and rejected by the Supreme Court in United States v. Ap¬ 
palachian Power Company, 311 U. S. 377. Additionally it 
is claimed that the State is given a veto right over pur¬ 
posed federal projects within the territorial limits of the 
State of Iowa by reason of the provisions of Section 9 (b) 
of the Federal Power Act. Extraneous matters argued by 
counsel for the Intervenor, but not properly before the 
court, will not be discussed. Securities and Exchange 
Commission v. Chenery Corporation , 318 U. S. 80. 

Section 7771 of Chapter 363 of the Iowa Code, 1939, 
which Intervenor claims is an absolute and insurmounta- 
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ble bar to the construction of Petitioner’s proposed power 
project, is an integral and intimate part of a specific and 
particular act of the General Assembly of that State. The 
section is but a coordinate part of the 'whole act (Chapter 
363). Section 7771, in large measure, limits the power and 
authority of the Executive Council in the performance of 
the duties and obligations with which it is charged. The 
section stands or falls with the whole chapter. The section 
has no standing or meaning if picked out of context. It 
has no general application and no validity other than as a 
section of the act of which it is a part. 

The Intervenor makes no claim that any state laws, other 
than the provisions of Chapter 363 of the Iowa Code, have 
application under Section 9 (b) of the Federal Power Act. 2 

ARGUMENT. 

Chapter 363 of the Iowa Code of 1939 is But a State Water 

Power Act. 

The 38th General Assembly of Iowa created a Code Com¬ 
mission empowered to prepare a compilation of Iowa laws. 
Code Commissioners Bill No. 186, adopted with some re¬ 
visions by the 40th (Extra Session) of the General As¬ 
sembly as Chapter 363, Code of Iowa, 1924, is identical with 
Chapter 363, Code of Iowa, 1939. The preamble to the 
original Code Commission Bill (Senate File 186), which 
became Chapter 363, set forth the purposes of the bill in 
the following language: 

‘‘The general purpose of this bill is to combine and 
codify into one body two chapters relating to water 
power improvement. Both these chapters ante-date 
hydro-electric power development and neither one is 
available for projecting and utilizing water power im¬ 
provements in the modern sense. Recent investigations 
disclose that thousands of horse power could be made 

available for industrial development under proper pro- 
- — / 

-See testimony of Ralph Thompson, Petitioner’s main brief, Joint Appen¬ 
dix, pages 2S-39. 
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visions of law. While the bill preserves, with some 

modifications, the ancient mill dam and race statute, 

the two bodies of law are combined and broadened bv 

•/ 

the proposals of the bill in an effort to promote and 
encourage water power development.” i * 3 

! This preamble to the Bill clearly marks the enactment 
as one of general application concerning the development 
and regulation of water power within the jurisdiction and 
authority of the State. Existing laws were codified and 
broadened to promote and encourage water power develop¬ 
ment. That Chapter 363 provides a comprehensive state 
plan for such water power development is evidenced by its 
provisions. 4 The pronouncement of the legislature of the 
State of Iowa is to be found within the four corners of the 
entire chapter. Individual sections of Chapter 363 do not 
stand alone. Helvering v. Nezv York Trust Co., 292 U. S. 
455; Hellmich v. Heilman, 276 U. S. 233; Helvering v. 
Credit Alliance Corp., 316 U. S. 107; Braffith v. Virgin 
Islands, 26 F. (2d) 646 (C. C. A. 3d). 

It is provided in the first section of the chapter (Section 
7767) that,— 

i “No dam shall be constructed, maintained, or oper¬ 
ated in this State in any navigable or meandered 
i stream for any purpose * * * unless a permit has been 
granted by the executive council to the person, firm, 
corporation, or municipality constructing, maintain¬ 
ing, or operating the same. ,, 

w 

i The statute specifies the information which every appli¬ 
cant for a permit must supply to the Executive Council 
(Section 7768) and provides for published notice and hear¬ 
ing upon the application (Sections 7769 and 7770). 

Section 7771, staunchly relied upon by the Intervenor as 
a prohibition against the diversion of water required to 


3 Exhibit No. 68, R. 

Appendix B, Chapter 363, Iowa Code, 1939. 
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make the proposed project feasible and economically 
sound, 5 provides: 

“If it shall appear to the council that the construc¬ 
tion, operation, or maintenance of the dam will not ma¬ 
terially obstruct existing navigation, or materially af¬ 
fect other public rights, will not endanger life or public 
health, and any water taken from the stream in con¬ 
nection with the project is returned thereto at the near¬ 
est practicable place without being materially dimin¬ 
ished in quantity or polluted or rendered deleterious to 
fish life, it shall grant the permit, upon such terms and 
conditions as it may prescribe.’’ 

Chapter 363 also provides that anyone obtaining a per¬ 
mit shall pay a specified permit fee as well as an annual 
inspection and license fee (Section 7775); that the Execu¬ 
tive Council shall investigate methods of construction, re¬ 
construction, operation, maintenance, and equipment of 
dams (Section 7776); that the method of construction, op¬ 
eration, maintenance and equipment of “any and all dams” 
in the waters of the State is made subject to the approval 
of the Executive Council (Section 7776); that the Execu¬ 
tive Council, any member thereof, its agents and employees 
shall have full access to all parts of any dam and its ap¬ 
purtenances being constructed, operated or maintained in 
the State (Section 7777); that the Executive Council is 
charged with the obligation to enforce the requirements 

3 The Federal Power Commission, in its Opinion No. 110 setting forth find¬ 
ings in support of its order of January 29, 1944, dismissing Petitioner’s ap¬ 
plication for a license, stated (Petitioner’s main brief, Joint Appendix, page 
15): 

“As first presented, the plans of the applicant for developing the 
water resources of the Cedar River were neither desirable nor adequate, 
but many important changs in design have been made. The applicant 
has also agreed to certain modifications proposed by the Chief of Engi¬ 
neers of the War Department. The present plans call for a practical and 
reasonably adequate development to utilize the head and water available, 
create a large storage reservoir, and make available for recreational pur¬ 
poses a considerable area now unsuitable for such use, all at a cost which 
does not appear to be unreasonable. 

“Further changes in design may be desirable, but they are minor in 
character and can be effected if the applicant is able to meet the other 
requirements of the Act.” (See also Respondent’s brief p. 2.) 
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of all existing statutes, including the provisions of this 
chapter (Section 7778); that the construction, maintenance 
or operation of a dam for the purposes specified in this 
chapter, without a permit as provided, shall constitute a 
misdemeanor (Section 7779); that if any dam is con¬ 
structed, operated or maintained without complying with 
the provisions of this chapter, including the payment of 
fees required, such fees may be recovered in the name of 
:the State, as well as a penalty of $1,000 (Section 77S0); 
Ithat any dam for whicli a permit has been issued which 
shall be operated in restraint of trade may be taken over 
by the State as in receivership proceedings (Section 77S1); 
that any dam constructed, for any of the purposes specified, 
“in waters of this State” in violation of the provisions of 
this chapter or in violation of any provision of law may 
be abated as a nuisance (Section 7782); that to effect the 
purposes of this chapter condemnation proceedings may 
be instituted to acquire land and rights (Section 77S3); 
that a jury may be summoned to fix the damage for any 
land taken or affected by the construction of any dam or 
other works authorized (Section 7784); that a guardian 
shall be appointed for any minor or insane person having 
an interest in lands affected (Section 7785); that a jury 
duly appointed in one county shall have jurisdiction and 
authority to assess damages for lands or rights taken in 
other counties of the State (Section 7786); that such jury 
shall be sworn and follow the prescribed procedure in the 
assessment of damages, costs, etc. (Section 7787) with ap¬ 
peal by either party dissatisfied with the assessment of 
damages by the jury (Section 7788); that there shall be a 
right of entry upon adjacent lands to protect any dam 
structure or other appurtenances when threatened by over¬ 
flow, with damages for such invasion of the lands of others 
limited to actual damages (Section 7789); that any person 
injuring, destroying, or removing embankments or other 
works shall be liable for such damage or injury (Section 
7790); that anyone owning or using water power shall have 
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full right to acquire, maintain and utilize the fall below 
such power development for the purpose of improving the 
same (Section 7791); that a permit issued under this chap¬ 
ter may be forfeited if construction is not begun on the 
dam or improvement within one year from the granting of 
the permit and that such permit shall be forfeited if the 
dam or other construction is not finished and the plant in 
operation within three years after the granting of the per¬ 
mit, unless for good cause showrn the Executive Council ex¬ 
tends the time for completion (Section 7792); that no per¬ 
mit granted or rights acquired under this chapter shall be 
perpetual but shall be subject to restriction, cancellation 
and regulation by legislative action and subject to all pro¬ 
visions of this chapter (Section 7793); that pending appli¬ 
cations for dams and improvements, at the time this chap¬ 
ter becomes effective, shall be retained and acted upon in 
the forum nowr provided by statute (Section 7794) but the 
owner of an existing dam at the time this chapter takes 
effect must make application for a permit (Section 7795); 
that 'whenever any construction wrill affect highways or 
State-owmed lands, the applicant, as a condition precedent, 
must secure a permit from the Board or other official body 
charged writh jurisdiction over, or control of, said highways 
or State-owmed lands (Section 7796); that cities and towns 
shall have authority and power, by complying with the pro¬ 
visions of this chapter and statutes relating to municipali¬ 
ties, to construct dams for recreational purposes and ac¬ 
quire necessary lands by condemnation or otherwise (Sec¬ 
tion 7796.1). 

It is apparent that the legislature of the State of Iowa 
by enacting Chapter 363 was asserting its sovereign rights, 
whatever they might be, over the construction, maintenance 
and operation of any dam in a navigable or meandered 
stream w’ithin the confines of the State. The provisions 
of that chapter have valid application until superseded by 
Federal authority under an act of Congress in the exercise 
of its superior jurisdiction over such waters for the pur- 
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i pose of commerce. The Supreme Court of the State of 
i Iowa recognized this limitation in Shortell v. Des Moines 
Electric Company, 186 Iowa 469; 172 N. W. 649, 654. 
At page 484 the Court said: 

, “It is true that, by the Act of Congress passed Sep¬ 
tember 19, 1900, (26 Stat. at Large 454), and amend- 
| ments thereto, it is made unlawful for any person or 
corporation to dam any river, or other navigable wa- 
I ters of the United States, without first obtaining per¬ 
mission of the Secretary of War. Whether, under this 
Act of Congress, the Des Moines River is to be treated 
as part of the navigable waters of the United States, 
is a question for the United States, and not the State 
courts to determine.” 

At page 487 the Court went on to say: 

“The state may exercise control over the beds and 
banks of navigable streams and improve the same, sub¬ 
ject only to the superior jurisdiction of Congress over 
the same. The only limitation upon the power of the 
state to control and improve the same is the para¬ 
mount right of Congress to control their navigation so 
far as may be necessary for the regulation of inter¬ 
state commerce.” 

The Cedar River, unlike the Des Moines River, has been 
found and determined to be a part of the navigable waters 
of the United States. 6 

i If the Commission in its determination of June 8, 1941, 
instead of making the findings which it did, had concluded, 
as provided in Sec. 23 (b) of the Federal Power Act, (1) 
that the Cedar River was not a navigable w^ater of the 
United States, (2) that the interests of foreign and domes¬ 
tic commerce would not be affected by the proposed con- 

® Appendix A—Order of the Federal Power Commission under date of June 
3, 1941, finding that the Cedar and Iowa Rivers were navigable waters of the 
United States; that the diversion of water from the Cedar River, as proposed, 
would affect the navigable capacity of the Iowa and Mississippi Rivers; that 
interstate commerce would be affected; that public lands of the United States 
would be flooded and occupied; and that a license for the proposed project 
was required under the provisions of the Federal Power Act. 
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struction and (3) that no public lands or reservations were 
to be affected, then a power project might be built “in such 
stream in compliance with State laws.” Presumably Chap¬ 
ter 363 of the Iowa Code vrould have valid application un¬ 
der such circumstances. The applicable provisions of Sec. 
23 (b) are: 

“ * * * Any person, association, corporation, State, 
or municipality intending to construct a dam or other 
project vrorks across, along, over, or in any stream or 
part thereof, other than those defined herein as navi¬ 
gable waters, and over which Congress has jurisdic¬ 
tion under its authority to regulate commerce with for¬ 
eign nations and among the several States shall before 
such construction file declaration of such intention with 
the Commission, whereupon the Commission shall 
cause immediate investigation of such proposed con¬ 
struction to be made, and if upon investigation it shall 
find that the interests of interstate or foreign com¬ 
merce would be affected by such proposed construction 
such person, association, corporation, State, or mu¬ 
nicipality shall not construct, maintain, or operate such 
dam or other project works until it shall have applied 
for and shall have received a license under the provi¬ 
sions of this Act. If the Commission shall not so find, 
and if no public lands or reservations are affected . per¬ 
mission is hereby granted to construct such dam or 
other project ivories in such stream upon compliance 
with State laws ....” (Italics supplied) 

If, as claimed by the Intervenor, the State of Iovra, Chap¬ 
ter 363 of the Iowa Code, 1939, must be fully complied with 
even when a federal license is required under the Federal 
Power Act, because of Section 9 (b) of that Act, then why 
did Congress make the distinction which it did between 
federal projects and state projects? In the first part of 
Section 23 (b), the circumstances are clearly specified w T hich 
make a federal license mandatory. The second part of Sec¬ 
tion 23 (b) specifies the findings which must be made by 
the Federal Power Commission before the project is re¬ 
leased to state jurisdiction and a dam may be constructed 
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“upon compliance with state laws.” Such words manifest 
a very different meaning than do the words used in Section 
9 (b). They also clearly indicate a different intent, 
i Notwithstanding what might have been the validity of 
Chapter 363 under a different situation, the fact is that 
the Federal Power Commission, in its order of June 3, 
1941, found that the Cedar and Iowa Rivers are navigable 
waters of the United States; that the navigable capacity of 
the Iowa and Mississippi Rivers would be affected by the 
construction in question; that such construction would af¬ 
fect the interests of interstate commerce; that public lands 
of the United States would be affected, flooded and occu¬ 
pied; and that a license for the construction proposed icas 
required under the provisions of the Federal Power Act . 
Under the circumstances, the provisions of Chapter 363 of 
the Code of Iowa, 1939, are superseded and rendered in¬ 
operative in so far as Petitioner’s project on the Cedar 
River is concerned. Chapter 363 and the Federal Power 
Act cannot have equal application to the same project. 
Each set of laws represents the solemfi legislative act of a 
recognized governmental authority. That the federal Act 
must govern, when there is a clash, is settled beyond ques¬ 
tion. Thus the Supreme Court in Southern Railway Com¬ 
pany v. Reed, 122 U.S. 424, stated: 

“If the State and Congress have a concurrent power, 
that of the State is superseded when the power of Con¬ 
gress is asserted. The mere creation of the Inter- 
State Commerce Commission and the grant to it of a 
large measure of control over inter-state commerce 
does not, in the absence of action by it, change the rule 
that Congress by non-action leaves power in the State 
over merely incidental matters; and until specific ac¬ 
tion by Congress or the Commission, the control of the 
State over those incidental matters remains undis¬ 
turbed.” 

i But here the federal commission, the Federal Power 
Commission, did act. Its action is embodied in its order of 
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June 3,1941. 7 From that moment Chapter 363 of the Iowa 
Code was superseded by the provisions of the Federal 
Power Act. Thereafter, Chapter 363 had no valid applica¬ 
tion to Petitioner’s project. 

Again in Missouri Pacific Railroad Company v. Porter , 
273 U. S. 341, 345-6, the Supreme Court said: 

“Congress must be deemed to have determined that 
the rule laid down and the means provided to enforce 
it are sufficient and that no other regulation is neces¬ 
sary. Its power to regulate such commerce and all its 
instrumentalities is supreme; and, as that power has 
been exerted, state laws have no application. They 
cannot be applied in coincidence with, as complemen¬ 
tary to or as in opposition to Federal enactments which 
disclose a field of regulation that is within its jurisdic¬ 
tion.” 


The contrariety and direct conflict between the provisions 
of Chapter 363 of the Iowa Code and the Federal Power 
Act strikinglv demonstrate whv the two acts cannot "have 
valid application to the same project. 

Provisions of Chapter 363, Code of Iowa, 1939, Which Are 
in Direct Conflict with Pertinent Sections of the Federal 
Power Act. 

There is set forth below in parallel columns the striking 
provisions of Chapter 363 of the Iowa Code which are in 
conflict with provisions of the Federal Power Act. 


Federal Power Act 
Sec. 23(b) 


Chapter 363, Iowa Code, 
1939 

§ 7767 


“It shall be unlawful for 
any person, State, or munici¬ 
pality, for the purpose of 
developing electric power, to 
construct, operate, or main¬ 
tain any dam, water conduit, 


“Prohibition — permit. No 
dam shall be constructed, 
maintained, or operated ib 
this state in any navigable 
or meandered stream fdr 
any purpose, or in any other 


7 Appendix A. 
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Federal Power Act Chapter 363, Iowa Code, 

1939 

reservoir, power house, or stream for manufacturing 
other works incidental there- or power purposes, nor shall 
to across, along, or in any of any water be taken from 
the navigable waters of the such streams for industrial 
United States, or upon any purposes, unless a permit 
part of the public lands or has been granted by the ex¬ 
reservations of the United ecutive council to the person, 
States (including the Terri- firm, corporation, or munici- 
tories), or utilize the surplus pality constructing, main- 
water or water power from taining, or operating the 
any Government dam, ex- same. ,, 
eept under and in accord¬ 
ance with the terms of a per¬ 
mit or valid existing right- 
of-way granted prior to 
June 10, 1920, or a license 
granted pursuant to this 
Act. *•***” 

Sec. 4(c) 

“* * * Provided further, 

That no license affecting the 
navigable capacity of any 
navigable waters of the , 

United States shall be issued 
until the plans of the dam or 
other structures affecting 
navigation have been ap- 
provide by the Chief of En¬ 
gineers and the Secretary of 
War.” 8 

i Sec. 10(c) § 7776 

“That the licensee shall “Construction amd opera- 
maintain the project works tion. The executive council 
in a condition of repair ade- shall investigate methods of 
quate for the purposes of construction, reconstruction, 

s See Appendix A. It is to be noted that the Federal Power Commission 
in findings (2) and (3) of its order of June 3, 1941, determined that the 
navigable capacity of the Iowa and Mississippi Rivers would be affected by 
the proposed construction. 
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Federal Power Act 

navigation and for the effi¬ 
cient operation of said works 
in the development and 
transmission of power, shall 
make all necessary renewals 
and replacements, shall es¬ 
tablish and maintain ade¬ 
quate depreciation reserves 
for such purposes, shall so 
maintain and operate said 
works as not to impair navi¬ 
gation, and shall conform to 
such rules and regulations as 
the Co mmi ssion may from 
time to time prescribe for 
the protection of life, health, 
and property.” 

Sec. 10(e) 

“That the licensee shall 
pay to the United States 
reasonable annual charges in 
an amount to be fixed by the 
Commission for the purpose 
of reimbursing the United 
States for the costs of the 
administration of this Part; 
for recompensing it for the 
use, occupancy, and enjoy¬ 
ment of its lands or other 
property; and for the ex¬ 
propriation to the Govern¬ 
ment of excessive profits 
until the respective States 
shall make provision for 
preventing excessive profits 
or for the expropriation 
thereof to themselves, or un¬ 
til the period of amortization 
as herein provided is 
reached, and in fixing such 
charges the Commission 
shall seek to avoid increasing 


Chapter 363, Iowa Code , 
1939 

operation, maintenance, and 
equipment of dams, so as to 
determine the best methods 
to conserve and protect as 
far as possible all public and 
riparian rights in the waters 
of the state and so as to pro¬ 
tect the life, health, and 
property of the general pub¬ 
lic; and the method of con¬ 
struction, operation, mainte¬ 
nance, and equipment of any 
and all dams in such waters 
shall be subject to the ap¬ 
proval of the executive coun¬ 
cil.” 


§ 7775 

“Permit fee — annual li¬ 
cense. Every person, firm, 
or corporation, excepting a 
municipality, to whom a per¬ 
mit is granted to construct 
or to maintain and operate a 
dam already constructed in 
or across any stream for the 
purpose herein specified, 
shall pay to the executive 
council a permit fee of one 
hundred dollars and shall 
pay an annual inspection and 
license fee, to be fixed by the 
executive council, on or be¬ 
fore the first day of Janu¬ 
ary, 1925, and annually 
thereafter, but in no case 
shall the annual inspection 
and license fee be less than 
twenty-five dollars. All fees 
shall be paid into the general 
fund of the state treasury. 

“The provisions of this 
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Federal Power Act 

the price to the consumers 
of power by such charges, 
and any such charges may be 
adjusted from time to time 
by the Commission as condi¬ 
tions may require.” 


i 

l 


* 


Sec. 13 

“That the licensee shall 
commence the construction 
of the project works within 
the time fixed in the license, 
ivvhich shall not be more than 
two years from the date 
thereof, * * * The periods 
for the commencement of 
construction may be ex¬ 
tended once but not longer 
than two additional years 
and the period for the com¬ 
pletion of construction car¬ 
ried on in good faith and 
with reasonable diligence 


Chapter 363, Iowa Code 
1939 

section shall not apply to 
dams already constructed 
having less than twenty-five 
horsepower capacity.” 

§7780 

i{ Action to collect fees. If 
any dam is constructed, oper¬ 
ated, or maintained "without 
the provisions of this chap¬ 
ter having been first com¬ 
plied with, including the pay¬ 
ment of the permit fee and 
the annual inspection and li¬ 
cense fee, the permit fee and 
the inspection and license 
fee may be recovered in an 
action brought in the name 
of the state, and in addition 
to the recovery of the amount 
due, there shall be collected 
a penalty of one thousand 
dollars.” 

§7792 

“Revocation or forfeiture 
of permit. If the person to 
whom a permit is issued 
under the provisions of this 
chapter does not begin the 
construction or the improve¬ 
ment of the dam or racew’ay 
within one year from the 
date of the granting of the 
permit, his permit may be 
revoked by the executive 
council, and if any permit 
holder does not finish and 
have in operation the plant 
for which the dam is con- 
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Federal Power Act 

may be extended by the com¬ 
mission when not incom¬ 
patible with the public inter¬ 
ests. In case the licensee 
shall not commence actual 
construction of the project 
works, or of any specified 
part thereof, within the time 
prescribed in the license or 
as extended by the commis¬ 
sion, then, after due notice 
given, the license shall, as to 
such project works or part 
thereof, be terminated upon 
written order of the commis¬ 
sion.” 

Sec. 6 

“Licenses under this Part 
shall be issued for a period 
not exceeding fifty years. 
Each such license shall be 
conditioned upon acceptance 
bv the licensee of all the 

w 

terms and conditions of this 
Act and such further condi¬ 
tions, if any, as the Commis¬ 
sion shall prescribe in con¬ 
formity with this Act, which 
said terms and conditions 
and the acceptance thereof 
shall be expressed in said 
license. Licenses may be re¬ 
voked only for the reasons 
and in the manner prescribed 
under the provisions of this 
Act, and may be altered or 
surrendered only upon mu¬ 
tual agreement between the 
licensee and the Commission 
after thirty days’ public 
notice.” 


Chapter 363, Iowa Code 
1939 

structed within three years 
after the granting of the 
permit, unless for good 
cause shown the council has 
extended the time for com¬ 
pletion, such permit shall be 
forfeited.” 


§7793 

“Legislative control . No 
permit granted or rights ac¬ 
quired hereunder shall be 
perpetual, but they shall be 
subject to restriction, can¬ 
cellation, and regulation by 
legislative action, and sub¬ 
ject to all the provisions of 
this chapter.” 
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If, as the Intervenor contends, Petitioner is under obliga¬ 
tion to secure a permit from the Executive Council of the 
State of Iowa, as well as a license from the Federal Power 
Commission, by what rule is Petitioner to be guided in the 
construction, operation and maintenance of the project? 
Are the rights, duties, obligations and liabilities of the Re¬ 
spondent to be determined (1) by the Executive Council of 
the State of Iowa acting according to the precepts enunci¬ 
ated in Chapter 363 of the Iowa Code or (2) by the Federal 
Power Commission as directed by the Federal Power Act? 
The conflict between the two statutes cannot be reconciled. 
To hold that Petitioner is under obligation to obtain a State 
permit under Chapter 363 of the laws of Iowa and at the 
same time, with respect to the same project, secure a fed¬ 
eral license as provided by the Federal Power Act is to im¬ 
pale Petitioner upon the horns of a dilemma. Petitioner 
cannot simultaneously satisfy the requirements of both stat¬ 
utes. This impossibility would necessarily obtain from the 
very outset of the project and remain ever present since 
each statute reposes identical authority in different agen¬ 
cies and provides widely different and varying guides as 
limitations upon the conduct of the administrative agency 
and, as well, upon the rights of the licensee. “No one can 
serve two masters.” 

! The applicable and recognized rule of law, however, saves 
Petitioner from the impossible situation for which the In¬ 
tervenor contends. That rule so often announced bv the 
Supreme Court was stated in United States v. Appalachian 
Electric Poicer Company , 311 IT. S. 377, 423-424, as follows: 

“Further, the point is made that a clash of sov- 
, ereignty arises between the license provisions of the 
Power Act and state licensing provisions. The Com¬ 
monwealth of Virginia advances forcibly its contention 
that the affirmative regulation of water-power projects 
on its navigable streams within its boundaries rests 
with the state, beyond that needed for navigation. 
‘While the supremacy of the Federal Government in 
its own proper sphere, as delineated in the Constitu- 
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tion, is cheerfully conceded, yet just as earnestly does 
Virginia insist upon the supremacy of her own govern¬ 
ment in its proper field as established by that instru¬ 
ment. ’ Virginia has a Water Power Act. 69 It, too, 
offers a fifty-year license, with the right to use the 
natural resources of the state, the stream flow and the 
beds of the water courses for the period of the license 
or its extensions subject to state condemnation at any 
time on Virginia’s terms for ascertainment of value. 
Operation is likewise regulated by state law. 70 The 
Commonwealth objects that the development of its 
water power resources is subjected to Federal Power 
Act requirements such as are detailed above in stating 
the respondent’s objection, even to the point that Vir¬ 
ginia itself may not build and operate a dam in navi¬ 
gable water without authorization and regulation by 
the Federal Government.” 

• • • 

“The respondent is a riparian owner with a valid 
state license to use the natural resources of the state 
for its enterprise. Consequently it has as complete a 
right to the use of the riparian lands, the water, and 
the river bed as can be obtained under state law. The 
state and respondent, alike, however, hold the waters 
and the lands under them subject to the power of Con¬ 
gress to control the waters for the purpose of com¬ 
merce. 73 The power flows from the grant to regulate, 
i. e., to ‘prescribe the rule by which commerce is to be 
governed.’ 74 This includes the protection of navigable 
waters in capacity as well as use. 75 This power of Con¬ 
gress to regulate commerce is so unfettered that its 
judgment as to whether a structure is or is not a hin¬ 
drance is conclusive. Its determination is legislative 
in character. 76 The Federal Government has domina¬ 
tes Michie’s 1936 Code, $ 3581 (1)-(16). 

“ «o Michie’s 1936 Code, $$ 4065a, 4066. 

“73 New Jersey v. Sargent, 269 U. S. 328, 337; United States v. River 
Rouge Co.., 269 XT. S. 411, 419; United States v. Cress, 243 U. S. 316, 320; 
Wiliinlc v. United States, 240 U. S. 572, 580; United States v. Chandler-Dunbar 
Co., 229 TT. S. 53, 62; Gibson v. United States, 166 U. S. 269, 271. 

“74 Gibbons v. Ogden, 9 Wheat. 1, 196. 

“73 Gilman v. Philadelphia, 3 Wall. 713, 725. 

“76 United States v. Chandler-Dunbar Co., 229 U. S. 53, 64, 65; Union 
Bridge Co. v. United Ctates, 204 U. S. 364, 400; cf. Pennsylvania v. Wheeling 
Bridge Co., 13 How. 518, 18 How. 421. 
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tion over the water power inherent in the flowing 
stream. It is liable to no one for its use or non-use. 
i The flow of a navigable stream is in no sense private 
I property; ‘ that the running water in a great navigable 

stream is capable of private ownership is inconceiv¬ 
able. ’ Exclusion of riparian owners from its benefits 
without compensation is entirely within the Govern¬ 
ment’s discretion. 77 

“ Possessing this plenary power to exclude structures 
i from navigable waters and dominion over flowage and 
its product, energy, the United States may make the 
erection or maintenance of a structure in a navigable 
water dependent upon a license. 78 This power is exer¬ 
cised through § 9 of the Rivers and Harbors Act of 
1899 prohibiting construction without Congressional 
consent and through § 4(e) of the present Power Act.” 

It clearly appears from the decision of the court in the 
Appalachian case that there is but one point of difference 
between that case and the case presently before this court. 
In the Appalachian case the State of Virginia had issued 
“a valid state license.” In this case your Petitioner has 
* not applied for a state permit under the provisions of 
Chapter 363 of the Iowa Code, 1939. Such an application 
would be but a futile gesture in view of the provisions of 
Chapter 363 of the Iowa Code, including § 7771, and the 
position taken by the Intervenor, the State of Iowa. Inter- 
venor boldly asserts on page 5 of its brief that the project 
is “prohibited by the laws of the State.” 

“IT United States v. Chandler-Dvnbar Co., 229 TJ. S. 53, 66, 69, 76; cf. 
Ashwandcr v. Tennessee Valley Authority, 297 U. S. 288, 330. 

f‘78 Grecnleaf Lumber Co. v. Garrison, 237 TJ. S. 251, 268; United States 
v. Rio Grande Irrigation Co., 174 TJ. S. 690, 707.’ * 
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Section 7771 is a Part of Chapter 363, Iowa Code, 1939, and 
Standing' Alone Has No Validity Under the Provisions 
of Section 9(b) of the Federal Power Act. 

Section 7771 of the Iowa Code is an integral part of a 
state water power act and delineates certain conditions and 
circumstances as a prerequisite to the granting of a permit 
for a power dam by the Executive Council. If the statutory 
conditions enumerated are not met the Executive Council 
has no discretion and may not issue a permit. Section 7771 
is a limitation upon the power and authority of the Execu¬ 
tive Council and nothing more. It has no greater force or 
effect than the provisions of Section 7767 of Chapter 363 
which prohibits construction of a power dam without a per¬ 
mit from the Executive Council. When the Federal Power 
Commission by its order of June 3, 1941, found that a 
license, under the provisions of the Federal Power Act, was 
required for the power project which Petitioner proposed 
to construct, then all state laws relating to matters com¬ 
mitted by Congress to the Federal Power Commission 
under the Federal Power Act were thereby superseded ex¬ 
cept as otherwise specifically provided by Congress. Such 
specific exceptions are to be found in Section 9(b) and Sec¬ 
tion 27 of that Act. No claim is made that any law of the 
State of Iowa imposes any limitation or liability upon Peti¬ 
tioner within the purview of Section 27. 

The Import of Section 9(b) of the Federal Power Act. 

It was not the intent and purpose of Congress, in the en¬ 
actment of Section 9(b), that a state or state authority was 
to be thereby clothed with veto power over any project 
which otherwise might be approved by the Federal Power 
Commission. The words of Section 9(b) disclose an en¬ 
tirely different intent and purpose. That a grant of such 
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veto power was not intended is manifest from a considera¬ 
tion of the legislative history of Section 9(b). 9 

Section 9(b) can only have reference to those matters 
ir^ the nature of vested interests under valid state law 
which might be affected by a federal licensed project. It 
would be futile to attempt a recital of all the various situa¬ 
tions and circumstances where state laws might impose an 
obligation under Section 9(b). If it could be shown that 
the project in contemplation would, if built according to 
plans submitted, flood another power project legally con¬ 
structed under state law, Section 9(b) might have applica¬ 
tion. If an existing power dam legally built under state 
law down stream from the location of the proposed project 
would be rendered useless by the diversion of a part of the 
water from the stream, then Section 9(b) might also have 
application. Likewise, a project, which would deprive a 
municipality of its valid established rights in a water sup¬ 
ply for municipal purposes acquired under state law, might 
be a matter coming within the provisions of Section 9(b). 
However, all such matters must be definite and established 
rights under valid state law. 

The fact of the matter is that Intervenor in this proceed¬ 
ing points only to Chapter 363 of the Iowa Code as those • 
provisions of Iowa law which are deemed by the State as 
having any force or effect under the provisions of Section 
9(b)- It must tbe assumed that there are no other provi¬ 
sions of Iowa law which can possibly have any application. 
Otherwise the Attorney General of the State would have 
made reference to such laws. 

In reality, Section 9(b) means that an applicant for a 
federal license must submit satisfactory evidence that the 
w0ter required for the proposed project is available at the 
location where the proposed dam is to be located in the vol¬ 
ume indicated by the application, and that applicant has a 
valid right to the use of that water as proposed. In other 

® See Petitioner’s main brief, pages 40 to 49. Also Respondent’s brief, 
pages 17 to 26. 
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words, the provision places upon an applicant the burden 
of showing that there are no outstanding vested rights 
under State law which would make the operation of the 
project impossible or impractical. 

That such is the meaning of Section 9(b) is manifest 
from a consideration of the testimony before the “ Special 
Committee on Water Power”, as presented by Mr. Merrill 
of the Department of Agriculture, who assisted in the 
preparation of the bill. His statement regarding Section 
9(b) was: 

“Section 9 of the bill * * * provides that (an appli¬ 
cant) shall present satisfactory evidence of compliance 
with the requirements of the laws of the State or States 
within which the proposed project is to be located, 
showing that the applicant has made application for 
such rights as the State required him to get before he 
can do business. That would cover applications for 
water rights, for example.” (Petitioner’s main brief, 
Appendix II, pp. 3-4) 

The proponents of the bill in the House of Representa¬ 
tives, in considering the substitute bill for Senate Bill 1419, 
made it clear that they did not intend to subjugate the fed¬ 
eral authority to any state authority or make state authori¬ 
zation a prerequisite to the granting of a federal license. 
This is evident from a review of the proceedings as reported 
in “Hearings before the Committee on Water Power,” 
House of Representatives, 65th Congress, Second Session, 
1918, at pages 368-370. In the course of the discussion, Mr. 
Raker, in opposing an amendment by Mr. Houghton, made 
this very clear. In the course of the discussion he said: 

“You might find this case: A party or association 
might have complied with all the provisions of the law 
save the one you referred to in your amendment. The 
commission would be justified in their view to give a 
license, but he cannot comply with the State require¬ 
ments, and therefore because he is unable to comply 
with the State regulations, of necessity the commission 
cannot give him the license, and therefore you would. 
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by your amendment, subordinate the Federal Govern- 
! ment right to the right of the State, and the State 
would practically control because of a condition of that 
i kind.” (Petitioner’s main brief, Appendix II, p. 7) 

The situation which Mr. Raker foresaw and pointed out 
so clearly, is exactly the situation which Intervenor is striv¬ 
ing to create in this case. If Section 9(b) means that Peti¬ 
tioner must comply with Chapter 363, Iowa Code, 1939, 
then §7771 effectively bars the issuance of a State permit 
which must be obtained in order to comply with Chapter 
363. Although the Federal Power Commission is ready 
and willing to issue a license and has found the project to 
be practical and economically feasible, Chapter 363 of the 
Iowa Code is an insurmountable statutory barrier if Sec¬ 
tion 9(b) is construed to require a state permit as a pre¬ 
requisite to the issuance of a federal license. Intervenor 
asks this Court to so interpret the language of Section 9(b) 
as to give the Section the meaning which Mr. Houghton 
sought by amendment. Although Congress rejected the 
proposed amendments Intervenor would have the Court 
disregard that fact and give fo Section 9(b) the same mean¬ 
ing which would have obtained had the amendment been 
adopted. 

The bill which passed the Senate (S. 1419) provided in 
Section 9(b) that “the permittee must first obtain * * * the * 
consent of the state or states * * *” within which the 
project is to be located. When the diverse provisions of 
the bills as passed were considered by the conferees of the 
House and the Senate, the House Committee refused to 
accept the wording of the Senate Bill, and the Senate ac¬ 
ceded to the wording of Section 9(b) passed by the House. 
The wording adopted is the wording found in Section 9(b) 
of the Act here under consideration. The Intervenor, the 
State of Iowa, comes before this Court insisting upon an 
interpretation which would in effect adopt the words and 
language which the Senate and House eliminated. 
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While the bill was pending in the House of Representa 
tives, Section 9(b) was amended by adding the words “bed 
and banks” as those words now appear in that Section! 
Among the reasons advanced by Representative LaFollett^ 
for the insertion of those words were the following: 

“If we make it one of the conditions precedent to the 
procuring of a license that the applicant has complied 
with the requirements of the State law as to bed, banks, 
diversion, and use of water, we are most assuredly nol; 
infringing any State’s right in that respect, but ar(^ 
definitely insisting that the State’s rules of property 
as to water, bed, and banks must have been fully com¬ 
plied with or license can not issue.” (Petitioner’i 
main brief, Appendix II, p. 10) 

Representative LaFollette then went on to say further 

“In many States the law gives the riparian owner 

title to the middle of the stream. In other States onl^ 

• 

to the high-water mark. The property rights are 
within the State. It can dispose of the beds, or parts 
of them, regardless of the riparian ownership of the 
banks, if it desires to, and that has been done in some 
States. If we put in this language, winch is practically 
taken from that Supreme Court decision, as to the 
property rights of the States as to the bed and banks 
and to the diversion of the wrater, then it is sure that 
we have not infringed any of the rights of the States 
in that respect, or any of their rules of property, and 
we are trying in this bill above everything else to over¬ 
come a divided authority and pass a bill that will makp 
it possible to get developments. We are earnestly try¬ 
ing not to infringe the rights of the States. If possible 
we want a bill that can not be defeated in the Supremb 
Court because of omissions, because of the lack of some 
provision that we should have put in the bill to safe¬ 
guard the States.” (Petitioner’s main brief, Appen¬ 
dix II, pp. 11-12) 

It is to be noted that the thought uppermost in Repre 
sentative LaFollette’s mind was the possible infringement 
upon some right of a state which, if not respected, might 
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make the Act unconstitutional. The water rights and other 
rights, to which reference is made, could be only vested 
rights or property rights. Representative LaFollette in 
the course of his discussion made reference to a decision 
of the Supreme Court of the United States. That decision 
is the decision of the Supreme Court in United States v. 
Cress, 243 U. S. 316, 319, wherein the Court said: 

“The states have authority to establish for them¬ 
selves such rules of property as they may deem ex- 
, pedient with respect to the streams of water within 
their borders, both navigable and non-navigable, and 
the ownership of the lands forming their beds and 
banks (Barnev v. Keokuk, 94 U. S. 324, 338, 24 L. ed. 
224, 228; Packer v. Bird, 137 U. S. 661, 671,34 L. ed. 819, 
821, 11 Sup. Ct. Rep. 210; Hardin v. Jordan, 140 U. S. 
371, 382, 35 L. ed. 428, 433, 11 Sup. Ct. Rep. 808, 838; 
Shively v. Bowlby, 152 U. S. 1, 40, 58, 38 L. ed. 331, 346, 
352, 14 Sup. Ct. Rep. 548; St. Anthony Falls Water 
Power Co. v. Water Comrs., 168 U. S. 349, 358, 42 L. ed. 
497, 501,18 Sup. Ct. Rep. 157), subject, however, in the 
case of navigable streams, to the paramount authority 
of Congress to control the navigation so far as may be 
necessary for the regulation of commerce among the 
states and with foreign nations (Shivelv v. Bowlbv, 
152 U. S. 1, 40, 38 L. ed. 331, 346,14 Sup. Ct. Rep. 548; 

! Gibson v. United States, 166 U. S. 269, 272, 41 L. ed. 
996, 1000, 17 Sup. Ct. Rep. 578; Scott v. Lattig, 227 
U. S. 229, 243, 57 L. ed. 490, 496, 44 L. R, A. (N.S.) 
107, 33 Sup. Ct. Rep. 242); the exercise of this author¬ 
ity being subject, in its turn, to the inhibition of the 
5th Amendment against the taking of private property 
for public use without just compensation (Mononga- 
hela Nav. Co. v. United States, 148 U. S. 312, 336, 37 L. 
ed. 463, 471, 13 Sup. Ct. Rep. 622; United States v. 
Lynah, 188 U. S. 445, 465, 471, 47 L. ed. 539, 546, 549, 
23 Sup. Ct. Rep. 349. 

The Court, in the Cress case, had under consideration 
questions regarding compensation to private individuals for 
lands taken or rights destroyed when water was banked up 
by the construction of a government dam. The court held 
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that such private individuals were entitled to compensation 
for lands taken or rights destroyed. When Representative 
LaFollette chose Section 9(b) as the provision of the pend¬ 
ing Bill which should be amended to give recognition to 
property rights or other vested rights, under state law, re¬ 
lating to the “bed and banks” of a stream within a State, 
his action stamped that section as the provision of the bill 
dealing wfith such matters—water rights, property rights, as . 
w r ell as other rights arising under, and protected by, state 
law. 

When Representative Raker of California sought to 
amend Section 9(b), to require an applicant to submit satis¬ 
factory evidence that he had “complied with the require¬ 
ments of the law’ of the state or states in which the project 
was to be located”, the amendment was opposed by Repre¬ 
sentative Mondell, who said: 


“The gentleman is assuming that the languagb 
w r hich he attempts to amend requires a completed 
W’ater right and a wrater-right certificate before the 
party shall be granted a license under this act or his 
application be considered. That is not true at all. The 
provision is that the applicant shall have complied wdtjh 
the laws of the State wdth respect to the appropriation, 
diversion, or use of water; that is, he shall have com¬ 
plied with all of the laws of the State applicable to the 
situation up to the time he makes his application. 
(Petitioner’s main brief, Appendix II, p. 13) 


In summing up his opposition to the proposed amend¬ 
ment Representative Mondell concluded: 


“There are twro controlling reasons for the insertion 
of this paragraph. The first, from the standpoint of 
water-power legislation, is that the wrater-power com 
mission shall have the benefit of all of the information 
w’hich the States possess relative to the condition qf 
w r ater supply at the point of proposed diversion. Thit 
is a very important reason for a provision of this kind 
* * * The second reason is so that the bill shall cariiy 
wfith it notice to the commission that they must pro¬ 
ceed in accordance with the State laws, which they 
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must do in any event, whether the provision were in the 
bill or not.” (Petitioner’s main brief, Appendix II, 
P-13) 

It should be noted that Mr. Mondell uses the words * 4 ap¬ 
propriation, diversion, or use of water” in one breath and 
does not differentiate between the meaning or distinction 
in meaning as between the terms. “Appropriation” and 
“diversion or use” mean the same thing and cannot be con¬ 
fused with the simple word “diversion” in a dictionary 
sense, which has its derived meaning from the Latin ante¬ 
cedents meaning 4 ‘to turn away from”. 

The legislative history so clearly demonstrates an intent 
and purpose on the part of Congress to avoid any wording 
in Section 9(b) which could be construed as requiring the 
consent of a state that it seems most extraordinary to Peti¬ 
tioner that the Intervenor should insist upon that construc¬ 
tion which Congress definitely and deliberately refused to 
adopt when it rejected all such proposed amendments while 
the various bills were under consideration. 

There is No Basis for Intervenor^ Contention that the 
States Have Concurrent Authority' Over Navigable 
i Waters of the United States Under the Federal Power 
Act. 

The Intervenor at page 13 of its brief makes the claim 
that “The Concurrent Authority of the States has always 
been recognized.” Intervenor misconstrues the law in mak¬ 
ing such a statement. The Supreme Court in Gibson v. 
United States, 166 U. S. 269 said: 

“All navigable waters are under the control of the 
United States for the purpose of regulating and im- 
; proving navigation, and although the title to the shore 
i and submerged soil is in the various states and individ¬ 
ual owners under them, it is always subject to the 
servitude in respect of navigation created in favor of 
i the Federal Government by the Constitution.” 
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The Supreme Court in the ease of United States v. Appa¬ 
lachian Power Company, 311 U. S. 377, 423-424, reiterated 
the definite conclusions expressed in numerous prior Su¬ 
preme Court decisions when it said: 


“The respondent is a riparian owner with a va!.id 
state license to use the natural resources of the stele 
for its enterprise. Consequently it has as complete a 
right to the use of the riparian lands, the water, and 
the river bed as can be obtained under state law. The 
state and respondent, alike, however, hold the waters 
and the lands under them subject to the power of Con¬ 
gress to control the waters for the purpose of com¬ 
merce. The power flows from the grant to regulate, 
i.e., to ‘prescribe the rule by which commerce is to be 
governed/ This includes the protection of navigable 
waters in capacity as well as use. This power of Co n¬ 
gress to regulate commerce is so unfettered that its 
judgment as to whether a structure is or is not a hin¬ 
drance is conclusive. Its determination is legislative 
in character. The Federal Government has domina¬ 
tion over the water power inherent in the flowing 
stream. It is liable to no one for its use or non-use. 
The flow of a navigable stream is in no sense private 
property; ‘ that the running water in a great navigable 
stream is capable of private ownership is inconceiv¬ 
able/ Exclusion of riparian owners from its benefits 
without compensation is entirely within the Govern¬ 
ments discretion. 

“Possessing this plenary power to exclude struc¬ 
tures from navigable waters and dominion over flow- 
age and its product, energy, the United States may 
make the erection or maintenance of a structure in a 
navigable water dependent upon a license. This power 
is exercised through section 9 of the Rivers and Har¬ 
bors Act of 1899 prohibiting construction without Con¬ 
gressional consent and through section 4(e) of the 
present Power Act.” 


The Intervenor on page 13 and 14 of its brief also makes 
reference to the decision of the Supreme Court in United 
States v. West Virginia , 295 U. S'. 472. The quotation which 
Intervenor recites on page 14 of its brief is but a part of a 
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full paragraph in the Court’s opinion. The full paragraph 
reads as follows: 

i “Section 28 of the Water Power Act of West Vir¬ 
ginia, c. 17 of the Acts of 1915, which gives to the state 
Public Service Commission its authority, provides that 
‘nothing contained in this act shall be construed to 
interfere with the exercise of the jurisdiction by the 
government of the United States over navigable 
streams.’ The bill seeks an injunction, against the 
corporate defendants, restraining only the construc¬ 
tion of the dam without a license from the Federal 
Power Commission. But § 9 (b) of the Federal Water 
Power Act requires that every applicant for a license 
shall present “satisfactory evidence that the applicant 
has complied with the requirements of the laws of the 
State or States within which the proposed project is 
to be located with respect to bed and banks and to the 
appropriation, diversion, and use of water for power 
purposes and with respect to the right to engage in the 
business of developing, transmitting, and distributing 
power . ..’ The mere grant of the state license, which 
the Federal Water Power Act makes prerequisite to 
the application for the federal license, cannot be said 
to involve any infringement of the federal authority. 
It does not appear that the State has done more.” 

That case went to the Supreme Court on the question 
whether the issuance of a license by a state authority under 
state law constituted usurpation of or interference with the 
exercise by the Federal Power Commission of the authority 
conferred upon it by Congress in the Federal Power Act. 
The Supreme Court found that the State of West Virginia 
had merely ‘ ‘ assented to the construction of the dam by its 
formal permit”. 

Further, in clarifying its position the Court, at pages 473- 
474, said: 

“But there is presented here, as respects the state, 
no case of an actual or threatened interference with 
the authority of the United States. At most, the bill 
states a difference of opinion between the officials of 
the two governments, whether the rivers are navigable 
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and, consequently, whether there is power and au¬ 
thority in the federal government to control their navi¬ 
gation, and particularly to prevent or control the con¬ 
struction of the Hawks Nest dam, and hence whether 
a license of the Federal Power Commission is pre¬ 
requisite to its construction. There is no support for 
the contention that the judicial power extends to the 
adjudication of such differences of opinion. Only when 
they become the subject of controversy in the constitu¬ 
tional sense are they susceptible of judicial determiha- 
tion. See Nashville, Chattanooga & St. Louis R. Co. 
v. Wallace, 288 U.S. 249, 259, 53 S. Ct. 345, 77 L. Ed. 
730, 87 A.L.R. 1191. Until the right asserted is threat¬ 
ened with invasion by acts of the state, which serve 
both to define the controversy and to establish its ex¬ 
istence in the judicial sense, there is no question pre- 
sented which is justiciable by a federal court. See Fair- 
child v. Hughes, 258 U.S. 126, 129,130, 42 S. Ct. 274, 66 
L. Ed. 499; State ex rel. Texas v. Interstate Commerce 
Commission, 258 U.S. 158, 162, 42 S. Ct. 261, 66 L. Ed. 
521; Com. of Massachusetts v. Mellon, supra, 262 U S. 
447, 483-485, 43 S. Ct. 597, 67 L. Ed. 1078; State of New 
Jersey v. Sargent, supra, 269 U.S. 328, 339, 340, 46 S. 
Ct. 122, 70 L. Ed. 289.” 

In this case the State of Iowa does assert superior juris¬ 
diction over the project proposed by the Petitioner. The 
State of Iowa has intervened to sustain that claim. In the 
brief filed by the Attorney General of the State (page 5), 

prohibited by the 


* # # 


it is claimed that “The project is 
laws of the State.” 

• In the West Virginia case there was question as 
whether the waters there under consideration "were naviga¬ 
ble waters of the United States and whether a license from 
the Federal Power Commission was a prerequisite to tlie 
construction proposed. In this case the Cedar River is a 
navigable water of the United States and a license from 
the Federal Power Commission is necessary as affirma¬ 
tively determined by the Commission in its order of Junp 
3, 1941. 10 


io Appendix A. 
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In the West Virginia case it is to be noted that the West 
Virginia statute there under consideration provided that 
^ nothing contained in this act shall be construed to inter¬ 
fere with the exercise of the jurisdiction by the government 
of the United States over navigable streams.’’ No claim 
was made by the State of West Virginia that by reason of 
such act it asserted or had a right to assert any jurisdic¬ 
tion which would interfere with the exercise by the Federal 
Power Commission of full power and authority under the 
Federal Power Act. 

There is no saving provision in Chapter 363, Iowa Code, 
1939, such as is found in the West Virginia Act. The State 
of Iowa, therefore, claims that Chapter 363 is a state law 
which must be complied with under Section 9 (b) of the 
Federal Power Act before Petitioner is entitled to a federal 
license. The only apparent support for Intervenor’s posi¬ 
tion is the dicta in the West Virginia case where the Su¬ 
preme Court says: 

“The mere grant of the state license, which the Fed¬ 
eral Water Power Act makes prerequisite to the ap¬ 
plication for the federal license, cannot be said to in¬ 
volve any infringement of the federal authority. It 
does not appear that the State has done more.” 

! Such a statement does not fit this case. The issues pre¬ 
sented to this Court are the very issues which the Supreme 
Court said were not to be found in the West Virginia case. 
The Supreme Court was not there called upon to determine 
the validity of a state statute under which a state asserted 
a determined right to say whether or not a federal license 
could issue; whether a state law had valid application which 
in effect prohibited the construction within the state of any 
federal project under federal license where the diversion 
of water was necessary to make the project feasible. What 
the Court says is: 

“The mere grant of the state license, * * * cannot be 
said to involve any infringement of the federal author¬ 
ity. It does not appear that the State has done more.” 


31 


That part of the Court’s statement deals with the m^in 
issue before the Court. The parenthetical statement,— 


<1 *• * * 


which the Federal Water Power Act makes 
prerequisite to the application for the federal licens 


# * *?> 


is but a gratuitous observation in the nature of dicta. |If 
the statement of the Supreme Court in the West Virginia 
case is to be interpreted, as the Intervenor contends, then 
the facts in this case will require a decision by this Court, |in 
some part, holding substantially as follows: 


C i 


Section 9(b) of the Federal Power Act gives a sti 
the power and right to veto a federal water power 
ect.” 


a|te 
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This would be directlv in conflict with the legislative hi's- 
tory of Section 9(b), and with the purposes of the Power 
Act itself as expressed within its four corners. Petitioner 
respectfully asserts that such force and effect cannot right¬ 
fully be given to Section 9(b) of the Federal Power Act. 

Section 23(b) of the Federal Power Act Does Not Support 
Intervenor’s Claim that its Various Provisions Indi¬ 
cate an Intent on the Part of Congress to Require Com¬ 
pliance with a State Water Power Act Before a Feder|al 
License May Be Issued. 

Intervenor in its brief (pages 23-25) makes reference 
the second part of Section 23(b) of the Federal Power A 
relating to proposed power projects upon streams within 
state with respect to which the Federal Power Commission 
makes specific findings (a) that navigable waters of the 
United States are not involved, (b) that foreign and dome s 
tic commerce will not be affected and (c).that public lands 
of the United States are not to be flooded or taken, and th^n 
goes on to say at the bottom of page 24: 


to 

ct 

a 
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“Likewise, this section of the law also provides that if 
the Commission does not find that interstate commerce 
i will be affected by the project, then insofar as the Fed¬ 
eral Government is concerned permission is granted to 
construct the dam or other project (upon compliance 
with State laws). Obviously again Congress has dili- 
i gently protected and recognized a concurrent authority 
in the State. 

“All of this adds up to the proposition emphasized 
in this brief, namely, that Congress has not taken over 
the entire field exclusively but has been zealous to in¬ 
sure that it will not authorize or license the construc¬ 
tion of any obstruction in a stream within a State by a 
private individual or company, unless that project also 
is approved by the State/ ’ 

The provisions of Section 23 (b) do not support the con¬ 
clusions of Intervenor. That part of Section 23(b) which 
Intervenor quotes has reference to a project entirely devoid 
of the characteristics which are present in the project pro¬ 
posed by Petitioner. Petitioner’s project is to be located 
in navigable waters of the United States, because the Cedar 
River has been determined to be navigable. Interstate 
commerce is involved because the navigable capacity of the 
Iowa and Mississippi Rivers will be affected. Public lands 
of the United States will be flooded. All these matters were 
definitely determined by the Federal Power Commission in 
its order of June 3,1944. 11 

The Federal Power Act is plain beyond question. It pro¬ 
vides *for definite procedure to determine what projects, 
within a state, may be constructed “upon compliance with 
state laws” and what projects require a federal license. 
A project falls within one class or the other. There is no 
overlapping of authority. There can be no confusion. Con¬ 
gress has made the statute so plain in that regard that no 
possible conflict can be read into the provisions of Section 
23(b). 

Confusion can only arise if Section 9(b) is so construed 
that it is made to provide for a state license in addition to 


ii See Appendix A. 
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a federal license if perchance the state in question has d, 
state water power act such as Chapter 363, Iowa Codej 
1939. Such an interpretation of Section 9(b) wipes outj 
the distinction between state and federal projects so care4 
fully defined and fully specified by Congress in Section 
23(b). Such a construction, the construction contended foij 
the State of Iowa, further requires that Section 9(b) be in¬ 
terpreted to mean that a federal licensee must comply with 
all state laws before a federal license may be issued. As 
pointed out above (pages 19-27) various attempts were 
made, while the Bills which became the Federal Power Act 
were pending, to change the wording of Section 9(b) to re¬ 
quire compliance with state laws as a condition precedent 
to the issuance of a federal license). All such attempts 
were defeated and proponents of the Bills made it very 
plain that to so provide would be to destroy the very pur¬ 
poses for which the Act was designed—to promote and en¬ 
courage the orderly and comprehensive development of the 
power resources of the United States. 

If Section 9(b) is to be construed as Intervenor insists 
and it is held that Petitioner must secure a State permit 
under Chapter 363 of the Iowa Code before the proposed 
project may be built, Petitioner must abandon the project. 
Chapter 363 (§7771) provides an effective bar to the only 
feasible power developments on the Cedar River. Reason¬ 
able development, as found by the Federal Power Commis¬ 
sion, requires a diversion of water from the Cedar River, 
through a canal which is a part of the proposed project* 
and discharge of such water into the Mississippi Riverj 
The flow of water in the Cedar River is to be maintained at 
a stage in excess of the normal minimum flow. Floods wil } 
be eliminated. The power to be developed will be in excess 
of 50,000 kilowatts as compared with 15,000 kilowatts pos^ 
sible if a river-run power plant was provided. 12 

The dilemma which confronts Petitioner is that the Fed4 
eral Power Commission in its Opinion No. 110 13 found that 


12 Appendix A, $§ E and G. 

13 Petitioner’s Main Brief, Joint Appendix, pages 11 to 17. 
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a river-run project was not feasible. The Commission 
further found that Petitioner’s project here under consid¬ 
eration is feasible. 14 If a State permit is required, as Inter- 
venor contends, Chapter 363, Iowa Code 1939, by reason of 
§7771, bars the construction of the project. 

If Section 9(b) is to be so construed that a state can ab¬ 
solutely prohibit the construction of a power project upon 
navigable waters of the United States within the borders of 
the state then any state by enacting a statute such as 
Chapter 363, and particularly §7771, can bar the construc¬ 
tion of any and all feasible power projects upon navigable 
waters of the United States within its borders. For exam¬ 
ple, if Section 9(b) is to be given the meaning for which In- 
tervenor contends, a state can pass a state water power act 
and provide that the state agency, charged with the admin¬ 
istration of the act, shall issue the necessary state permit if 
the dam proposed will not back-up the waters of a stream 
more than one mile above the dam structure. Again the 
state authority might be limited in the issuance of permits 
to those wherein the crest of the dam proposed would be 
not more than ten feet above the normal bed of the stream. 
Likewise it might be provided by state statute that a permit 
shall be issued under specified conditions,—one condition 
being that it be determined that no existing or proposed 
state highway be inundated by the proposed project. The 
multitude of restrictive conditions which might be provided 
by state law would only be limited by the inclination of the 
state legislature. It is inconceivable that Section 9(b) can 
be given any such construction or interpretation so foreign 
to the purposes which Congress so clearly manifested in 
its consideration of the various provisions of the Federal 
Power Act. 

14 See Section 10(a) Federal Power Act and Opinion No. 110 of the Fed¬ 
eral Power Commission, Petitioner’s Main Brief, Joint Appendix, page 15. 
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Decisions of the Supreme Court Do Not Support the Posi 
tion Taken by the Intervenor that the State of Iowa 
May Rightfully Legislate Regarding Navigable Waters 
of the United States. 

Intervenor places great reliance upon the case of Wisco^ 
sin v. Illinois, 278 U. S. 367 to support its claim thaf 
Congress cannot authorize the diversion of navigable waterb 
of the United States. 1 *' The case of Wisconsin v. Illinois 
was discussed in United States v. Appalachian Electrip 
Power Company, 311 U. S’. 377, and the decision of thb 
Court makes it plain that there is no limitation upon the 
power of Congress. In that case the Court said at pp. 425- 
427: 

“Wisconsin v. Illinois is a part of the Chicago Drain¬ 
age Canal litigation. In so far as pertinent here, it 
merely decided that under a certain federal statute 86 
there was no authority for diversion of the waters of 
Lake Michigan for sanitary purposes. 278 U. S. page 
418, 49 S. Ct. page 171, 73 L. Ed. 426. There is no con 
sideration of the constitutional power to use water fo r 
other than navigable purposes, through it is plain that 
other advantages occur. 278 U. S. pages 415, 419, 49 S 
Ct. pages 170,172, 73 L. Ed. 426. 

“In our view, it cannot properly be said that the con 
stitutional power of the United States over its waters 
is limited to control for navigation. By navigation 
respondent means no more than operation of boats antf 
improvement of the waterway itself. In truth the au 
thoritv of the United States is the regulation of com 
merce on its waters. Navigability, in the sense just 
stated, is but a part of this whole. Flood protection 
watershed development, recovery of the cost of im 
provements through utilization of power are likewise 
parts of commerce control. 87 As respondent soundly 


15 Intervenor’s main brief, p. 28. 

il 86 Cf. Sanitary District v. United States, 266 U. S. 405, 428, 45 S. Ct. 176| 
179, 69 L. Ed. 352. 

87 Cf. Ashwander v. Tennessee Valley Authority, 297 U. S. 288, 56 S. Ctj. 
466, 80 L. Ed. 688. , * 
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argues, the United States cannot by calling a project of 
i its own “a multiple purpose dam” give to itself addi¬ 
tional powers, but equally truly the respondent cannot, 
i by seeking to use a navigable waterway for power gen- 
i eration alone, avoid the authority of the Government 
i over the stream. That authoritv is as broad as the 
needs of commerce. Water power development from 
dams in navigable streams is from the public’s stand¬ 
point a by-product of the general use of the rivers for 
commerce. To this general power, the respondent 
must submit its single purpose of electrical produc¬ 
tion. The fact that the Commission is willing to give 
a license for a power dam only is of no significance in 
appraising the type of conditions allowable. It may 
i well be that this portion of the river is not needed for 
navigation at this time. Or that the dam proposed may 
function satisfactorily with others, contemplated or in- 
i tended. It may fit in as a part of the river develop¬ 
ment. The point is that navigable waters are subject 
i to national planning and control in the broad regula¬ 
tion of commerce granted the Federal Government, 
i The. license conditions to which objection is made have 
an obvious relationship to the exercise of the commerce 
power. Even if there were no such relationship the 
plenary power of Congress over navigable waters 
would empower it to deny the privilege of constructing 
an obstruction in those waters. It may likewise grant 
the privilege on terms. It is no objection to the terms 
and to the exertion of the power that “its exercise is 
attended by the same incidents which attend the exer¬ 
cise of the police power of the states.” 88 The Con¬ 
gressional authority under the commerce clause is com- 
I plete unless limited by the Fifth Amendment. 

“The respondent urges that as riparian owner with 
state approval of its plans, it is entitled to freedom in 
the development of its property and particularly can¬ 
not be compelled to submit to the acquisition clause with 
a price fixed at less than a fair value, in the eminent 
domain sense, at the time of taking. Such a taking, it 
is contended, would violate the Fifth Amendment. It 
is now a question whether the Government in taking 

88 United States v. Carotene Products Co., 304 U. S. 144, 147, 58 S. Ct. 

778, 781, 82 L. Ed. 1234. Cf. Mulford v. Smith, 307 U. S. 38, 48, 59 S. Ct. 

648, 652, 83 L. Ed. 1092. 
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over the property may do so at less than a fair value. 
It has been shown, note 77, supra, that there is no pri¬ 
vate property in the flow of the stream. This has no 
assessable value to the riparian owner. If the Govern¬ 
ment were now to build the dam, it would have to pa} T 
the fair value, judicially determined, 80 for the fast land; 
nothing for the water power.” 90 

At page 30 of its brief the Intervenor claims that “Navi¬ 
gability Cannot Be Impaired or Destroyed.” Regardless 
of the argument made by the Intervenor, or the cases cited, 
the Supreme Court has disposed of this question contrary 
to the claim of the Intervenor by its decision in the Appala¬ 
chian case wherein it was said at p. 426: 

“That authority (the authority of Congress) is as 
broad as the needs of commerce. Water power de¬ 
velopment from dams in navigable streams is from the 
public standpoint a by-product of the general use of 
the rivers of commerce. To this general power, the re^ 
spondent must submit its single purpose of electrical 
production. * * * It may well be that this portion of 
the river is not needed for navigation at this time. Or 
that the dam proposed may function satisfactorily 
with others, contemplated or intended. It may fit in as 
a part of the river development. The point is that 
navigable waters are subject to national planning and 
control in the broad regulation of commerce, granted 
the Federal Government. The license conditions to 
which objection is made have an obvious relationship 
to the exercise of the commerce power. Even if there 
were no such relationship the plenary power of Con¬ 
gress over navigable waters would empower it to deny 
the privilege of construction of an obstruction in those 
waters. It may likewise grant the privilege on terms.” 

The Intervenor also argues that the provisions of Section 
10 of the Rivers and Harbors Act (U. S. C. A. Title 33, 

“ 89 Monongahcla Navigation Co. v. United States, 14S U. S. 312, 327, 13 
S. Ct. 622, 626, 37 L. Ed. 463. 

ft 90 United States v. Chandlcr-Dunbar Co., 229 U. S. 63, 66, 76, 33 S. Ct. 
667, 673, 677, 57 L. Ed. 1063.’» 
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Section 403) which was discussed in the case of Wisconsin 
v. Illinois, 278 U. S. 367, are preserved down to this date 
and must be given full force and effect notwithstanding the 
subsequent act of Congress in passing the Federal Power 
Act. The Rivers and Harbors Act of 1889 was a negative 
Act intended to prevent obstructions in navigable waters 
unless approved by the Chief of Engineers and the Secre¬ 
tary of War. The Federal Water Power Act passed by 
Congress in 1920 was a comprehensive and affirmative plan 
to control, regulate and develop the waters in the United 
States insofar as the development and generation of electric 
power was concerned. From and after the passage of the 
Federal Power Act there was no longer the mere prohibition 
against the building of dams for power purposes except 
upon the authority and approval of the Secretary of War 
and the Chief of Engineers. When the Federal Power Act 
became effective, the whole scheme of developments upon 
navigable waters of the United States as well as develop¬ 
ments upon waters which affected the navigability of waters 
of the United States was placed under the control of the 
Federal Power Commission. The Federal Power Act by its 
very terms in Section 29 provides: 

“That all Acts or parts of Acts inconsistent with 
this Act are hereby repealed.’’ 

It is futile to argue that the provisions of the Rivers and 
Harbors Act of 1899 as interpreted by the Supreme Court 
of the United States in the case of Wisconsin v. Illinois, 278 
U. S. 367, today represents the rule of law applicable to 
navigable waters of the United States insofar as w T ater 
power projects are concerned. The Rivers and Harbors Act 
and the Federal Power Act must be read together and where 
there is any conflict the Federal Power Act governs. 
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CONCLUSION. 

It is respectfully submitted that Section 9(b) of the Fed¬ 
eral Power Act may not be so construed as to require that 
the Petitioner, as a condition precedent to the issuance of a 
license by the Federal Power Commission, obtain a permit 
from the executive council of the State of Iowa as provided 
by Chapter 363 of the Iowa Code, 1939. Congress, in pass¬ 
ing the Federal Power Act, took complete jurisdiction over 
power projects upon navigable waters of the United Stales. 
This jurisdiction was assumed by Respondent’s order of 
June 3, 1941. The* provisions of Chapter 363 of the Iowa 
Code, 1939, apply only to “waters of the state”. However, 
since the Intervenor, the State of Iowa, says that there re¬ 
mained an authority, under Chapter 363, to pass upon 
projects of the character involved and/or that the said chap¬ 
ter prevents the preliminary or subsequent licensing o: ? a 
project such as proposed, then and in such event, there is 
presented a clear conflict. The right of veto in a single state 
would exist. Such interpretation cannot be placed upon 
the requirements of Section 9(b) when considered in the 
light of the four corners of the statute. 

In case of doubt as to the meaning of Section 9(b), or 
the provisions of the statute when read as a whole, re¬ 
course must be had to the legislative intent. In this re¬ 
gard it is clear that Congress did not intend to bestow 
upon an individual state the right to pass upon the feasi¬ 
bility of a project preliminarily or to exercise the right of 
veto over action taken lawfully within the provisions of 
the Federal Power Act. Congress did not intend to make 
the issuance of a Federal license dependent upon compli- 
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once with the laws of the state or states within which a 
Federal project was proposed to be constructed on navi¬ 
gable waters of the United States. 

Respectfully submitted, 

George B. Porter, 

Andrew G. Haley, 

1101 Earle Building, 
Washington, D. C. 

Of Counsel: 

Ralph U. Thompson, 

Muscatine, Iowa. 

John Connolly, Jr., 

Royal Union Building, 

Des Moines, Iowa. 
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APPENDIX A. 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Commissioners 

Claude L. Draper, Acting Chairman, John W. Scott and 
Clyde L. Seavey. Basil Manly and Leland Olds not 
participating. 

June 3,1941 

In the Matter of "] 

First Iowa Hydro-Electric > Docket No. DI-154. 

Co-operative. J 

FINDING OF COMMISSION 

Upon declaration of intention filed January 29, 1940, pur¬ 
suant to Section 23(b) of the Federal Power Act, by First 
Iowa Hydro-Electric Co-operative of Muscatine, Iowa, 
to construct a project on Cedar River, a tributary of the 
Iowa River, in Muscatine and Cedar Counties, Iowa; and 

Upon supplemental declaration of Intention filed April 2, 
1941, by the same cooperative to construct a different 
scheme of development at approximately the same site; 
and 

It appearing to the Commission, after investigation of the 
proposed construction, consideration of the declaration 
of intention and supplement thereto, and all pertinent 
records, that: 

(A) The declarant is a corporation organized and oper¬ 
ating under the laws of the State of Iowa; 

(B) The project as proposed both in the declaration of 
intention and supplement thereto will be located on 
the Cedar River near Moscow, Iowa, about 21 miles 
above its junction with the Iowa River, which latter 
stream flows into the Mississippi River at a point 
about 28 miles below the mouth of the Cedar River; 
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i (C) Both the Cedar and Iowa Rivers at one time carried 
a portion of the produce and immigration of Central 
Iowa, and steamboats made many trips with more or 
less regularity in this trade; 

(D) Past actual use of the Cedar and Iowa Rivers for 
navigation over a period of years and in substantial 
volume establishes the susceptibility of these Rivers 
to navigation, notwithstanding present non-use; 

I (E) The project as proposed in the original declaration 
of intention was to consist of a dam on the Cedar 
River not more than 53 feet high, having an over-all 
length of about 8,588 feet, composed of a non-over¬ 
flow concrete gavitv section, a concrete spillway sec¬ 
tion controlled by 16 Taintor gates, and an earth sec¬ 
tion ; a power house integral with the dam, with pro¬ 
posed installation of three 5,000-kw. generating units; 
and a reservoir having a useful storage capacity of 
72,000 acre-feet; 

■ (F) The effect of operation of the project, as proposed in 
the original declaration of intention, would be to re¬ 
duce the stage pf the Iowa River at Wapello, a point 
about 34 miles below the project, by as much as 1.3 
feet; and to reduce the stage of the Mississippi River 
at the mouth of the Iowa by 0.5 feet; 

(G-) The project as proposed in the declaration of inten¬ 
tion as supplemented, will consist of the dam on the 
Cedar River; a diversion canal about 8 miles long 
from the reservoir on the Cedar River which will di¬ 
vert the water to the banks of the Mississippi River 
at Muscatine, Iow T a; and instead of the power plant 
being constructed at the dam, it will be constructed 
on the west bank of the Mississippi River at Musca¬ 
tine, and will have an initial installation of 50,000 
kilowatts, with an ultimate installation of 100,000 
kilowatts; 

(H) The effect of operation of the project, as described 
in the declaration of intention as supplemented, on 
the flow of the Cedar and Iow-a Rivers would be sub¬ 
stantially the same as that which the original project 
w r ould have caused, except that it would be more con¬ 
tinuous and frequent; 






43 


(I) Apparently the diversion canal will be sufficient silze 
to divert the entire flow of the Cedar River over long 
periods of low and moderate flow; and such diversion 
could lower the stage of the Iowa River by about 4.6 
feet at Wapello, Iowa; 


(J) The operation of the modified project would cause 
a discharge of additional water through the diver¬ 
sion canal into the Mississippi River at Muscatine 
in the amount of from 9,300 e.f.s. to 15,500 c.f.s. for 
short periods; which compares with the minimum 
flow in the Mississippi at Muscatine, estimated ^s 
approximately 7,300 c.f.s.; 

(K) Declarant has stated that the modified project cou 
be so operated as to give a sustained flow for six con¬ 
tinuous days and then completely shut down for a 24- 
hour period over Sunday of each week, during which 
shut-down period a steam standby plant situated 
about IV 2 miles from the hydro plant will be oper¬ 
ated; 

(L) According to the records of the General Land Office, 
two small islands situated in the Cedar River aboi^t 
dV> miles and 6 a /2 miles, respectively, above the pro¬ 
posed dam site and within the storage lake area Of 
the proposed project (Lot 4, Sec. 6, and Lot 7, Sec. 
8 , T. 78 N., R. 2 W., 5th Principal meridian, Iowa) 
are vacant public lands, and are included in Powqr 
Site Classification No. 321, dated December 5, 19 

The Commission finds that: 

(1) The Cedar and Iowa Rivers are navigable waters ojf 
the United States; 

(2) The diversion of water from the Cedar River by 
means of the diversion canal as set forth above would 
have a direct and substantial effect upon the flow 
and stage of the Iowa River and hence would affect 
the navigable capacity of that river; 

(3) The alternate withholding of water in the reservoii 
and canal during periods of shut-down of the pow^ei 
plant and the release of water at substantial rates ol 
flow during periods of operation of the power plant! 
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as set forth above, would cause extreme fluctuations 
in the flow of the Mississippi River at Muscatine, 
Iowa, and would substantially affect the navigable 
capacity of that river; 

(4) The interests of interstate commerce would be af¬ 
fected by construction of the project as described in 
the declaration of intention as supplemented; 

! (5) The two small islands described in paragraph (L) 
above are public lands of the United States and will 
be partly or wholly flooded by the reservoir of the 
proposed project and will be occupied by the project; 

(6) A license for the construction proposed above is re¬ 
quired under the provisions of the Federal Power 
Act. 


By the Commission. 


Leon M. Fuquay, 

Secretary. 
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APPENDIX B. 

Exhibit 66-B. 

Chapter 363, Iowa Code, 1939 
Mill Doans and Races 

7767 Prohibition —permit. No dam shall be construct¬ 
ed, maintained, or operated in this state in any navigable 
or meandered stream for any purpose, or in any other 
stream for manufacturing or power purposes, nor shall 
any water be taken from such streams for industrial pur¬ 
poses, unless a permit has been granted by the executive: 
council to the person, firm, corporation, or municipality con¬ 
structing, maintaining, or operating the same. (R60, §1264:; 
C73, §1188; C97, §1921; C24, 27, 31, 35, §7767.) 

7768 Application For Permit. Any person, firm, cor- 
poration, or municipality making application for a permit 
to construct, maintain, or operate a dam in any of the 
waters, including canals, raceways, and other constructions 
necessary or useful in connection with the development 
and utilization of the water or water power, shall file with 
the executive council a written application, which shall con¬ 
tain the following information: 

1. The name of the navigable, meandered, or other stream 
in or across w’hich a dam is maintained or it is proposed to 
construct a dam or other obstruction, and a description of 
the site for such dam, including the name or names of the 
riparian owners of the site. 

2. The purpose for wdiich the dam is maintained or for 
which it is proposed to maintain the same, including the use 
to wrhich the water is to be put. 

3. A general description of the dam, raceways, canals, 
and other constructions, including the specifications as to 
the material and plan of construction and a general descrip- 
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tion of all booms, piers, and other protection works which 
are constructed in connection therewith, or which it is pro¬ 
posed to erect in connection therewith. 

4. The approximate amount of hydraulic power that the 
dam is capable of developing and the amount of power to 
be used. 

• 5. A map or blue print on a scale of not less than four 
inches to the mile, showing the lands that are or may be 
affected by the construction, operation, or maintenance of 
the dam, and the ownership of each tract of land within the 
affected area. 

6. Such additional information as may be required by 
the executive council (R60, §1265; C73, §§11S8, 1189; C97, 
§1921; C24, 27, 31, 35, §7768). 

7769 Notice of Hearing. When any application for a 
permit to construct, maintain, or operate a dam from and 
after the passage of this chapter is received, the executive 
council shall fix a time for hearing, and it shall give notice 
of the time and place of such hearing by publication once 
each week for two successive weeks in at least one news¬ 
paper in each county in which riparian lands will be af¬ 
fected by the dam. (R60, §§1266, 1270; C73, §1190; C97, 
§1922; C24, 27, 31, 35, §7769). 

7770 Hearing. At the time fixed or such hearing or at 
any adjournment thereof, the council shall take evidence of¬ 
fered by the applicant and any other person, either in sup¬ 
port of or in opposition to the proposed construction. (R60, 
§§1267, 1268; C73, §§1192, 1193; C97, §§1924, 1925; C24, 27, 
31, 35, §7770.) 

7771 When Permit Granted. If it shall appear to the 
council that the construction, operation, or maintenance of 
the dam will not materially obstruct existing navigation, or 
materially affect other public rights, will not endanger life 
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or public health, and any water taken from the stream in 
connection with the project is returned thereto at the near¬ 
est practicable place without being materially diminished 
in quantity or polluted or rendered deleterious to fish life, 
it shall grant the permit, upon such terms and conditions as 
it may prescribe. (R60, §1269; C73, §§1193, 1198; C97, 
§1930; C24, 27, 31, 35, §7771.) 

7772 Certificate of Approval. No permit shall be 
granted for the construction or operation of a dam where 
the water is to be used for manufacturing purposes, except 
to develop power, until a certificate of the state department 
of health has been filed with the council showing its ap¬ 
proval of the use of the water for the purposes specified in 
the application. (C24, 27, 31, 35, §7772.) 

7773 Application For Certificate. When it is pro¬ 
posed to use the water for manufacturing purposes, except 
to develop power, or for condensation purposes, applica¬ 
tion must be made to the department of health, accompanied 
by a description of the proposed use of the water and what, 
if any, substances are to be deposited in such water and 
chemical changes made in the same, and such other informa¬ 
tion as the department of health may require to enable it to 
determine the advisability of the issuance of such certifi¬ 
cate. (C24, 27, 31, 35, §7773.) 

7774 Granting or Refusing. If the department of 
health is satisfied that the use of the water in any such proj¬ 
ect will not cause pollution of the same or render it materi¬ 
ally unwholesome or impure, or deleterious to fish life, it 
may issue a certificate, and if it is not so satisfied, it shall 
refuse to issue same. (C24, 27,31, 35, §7774.) 

7775 Permit Fee —annual license. Every person, firm, 
or corporation, excepting a municipality, to whom a permit 
is granted to construct or to maintain and operate a dam 
already constructed in or across any stream for the purpose 



48 


herein specified, shall pay to the executive council a per¬ 
mit fee of one hundred dollars and shall pay an annual in¬ 
spection and license fee, to be fixed by the executive coun¬ 
cil, on or before the first day of January, 1925, and annu¬ 
ally thereafter, but in no case shall the annual inspection 
and license fee be less than twenty-five dollars. All fees 
shall be paid into the general fund of the state treasury. 

I The provisions of this section shall not apply to dams al- 
, ready constructed having less than twenty-five horsepower 
capacity. (C24, 27, 31, 35, §7775.) 

7776 Construction and Operation. The executive coun¬ 
cil shall investigate methods of construction, reconstruction, 
operation, maintenance, and equipment of dams, so as to 
determine the best methods to conserve and protect as far 
as possible all public and riparian rights in the waters of 
the state and so as to protect the life, health, and property 
of the general public; and the method of construction, op¬ 
eration, maintenance, and equipment of any and all dams in 
such waters shall be subject to the approval of the executive 
council. (C24, 27, 31, 35, §7776.) 

i 7777 Access to Works. Such council or anv member, 
agent, or employee thereof shall at all times be accorded 
full access to all parts of any dam and its appurtenances 
being constructed, operated, or maintained in such waters. 
(C24, 27, 31, 35, §7777.) 

7778 Duty to Enforce Statutes. It shall be the duty 
of the council to require that all existing statutes of the 
state, including the provisions of this chapter, with refer¬ 
ence to the construction of dams, shall be enforced. (C24, 
27, 31, 35, §7778.) 

7779 Violations. The construction, maintenance, or 
operation of a dam for the purpose specified herein without 
a permit first being issued, as in this chapter provided, 
shall constitute a misdemeanor, and shall be punishable by 
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a fine of not less than one hundred dollars nor more thah 
five hundred dollars. (C24, 27, 31, 35, §7779) 

7780 Action to Collect Fees. If any dam is cop 
structed, operated, or maintained without the provision 
of this chapter having been first complied with, includin; 
the payment of the permit fee and the annual inspection 
and license fee, the permit fee and the inspection and 
license fee may be recovered in an action brought in the 
name of the state, and in addition to the recovery of the 
amount due, there shall be collected a penalty of one thou¬ 
sand dollars. (C24, 27, 31, 35, §7780) 

7781 Unlawful Combination—Receivership. If any 
dam for w r hich a permit has been issued becomes owned, 
leased, trusteed, possessed, or controlled in such mannef 
as to be controlled by any unlawful combination or trust, 
or forms the subject or part of the subject of any contract 
or agreement to limit the output of any hydraulic or hydro¬ 
electric power derived therefrom for the purpose of pried 
fixing as to such output, the state may take possession 
thereof by receivership proceedings instituted by the coun¬ 
cil, and such proceedings shall be conducted for the pur¬ 
pose of disposing of said property for lawful use and the 
proceeds shall be turned over to the persons found by the 
court to be entitled thereto, after the payment of all ex¬ 
penses of the receivership. (C24, 27, 31, 35, §7781) 

7782 Nuisance. If any dam is constructed, maintained 
or operated for any of the purposes specified herein, iij 
waters of this state in violation of any of the provisions oif 
this chapter or in violation of any provisions of the law 
the state may, in addition to the remedies herein prescribed] 
have such dam abated as a nuisance. (C24, 27, 31, 35 
§7782) 

7783 Condemnation—Petition. Any person, firm, cor¬ 
poration, or municipality owning land on one or both sided 
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of a watercourse, desiring to construct or heighten any dam 
in such watercourse or to construct or enlarge a raceway, 
canal, or other construction necessary for the development 
or utilization of the water or water power for any of the 
purposes specified in this chapter therefrom for the pur¬ 
pose of propelling any mill or machinery or developing any 
power by the use of the water, and to whom a permit has 
been granted as in this chapter provided, may file in the 
office of the clerk of the district court of the county in which 
such dam is, or is to be erected or heightened, a petition 
designating himself as plaintiff and the owners of the land 
affected, or that will be affected, as defendants, and describ¬ 
ing with reasonable certainty the locality where such dam' 
is to be erected or improved, and also of the lands that will 
be overflowed or otherwise affected thereby. (R60, §§1264, 
1265, 1274; 073, §§1188, 1189; C97, §1921*; C24, 27, 31, 35 
§7783) 

7784 Precept for Jury—Service. The clerk shall there¬ 
upon issue an order, with a copy of the petition attached, 
directed to the sheriff, commanding him to summon a jury 
of twelve disinterested electors of his county to meet on a 
day fixed therein, and upon the land described, which order, 
including the copy of the petition, shall be served on the 
defendants in the same manner and for the same length 
of time previous to the day fixed in the order as is required 
for the service of original notices. Where the owner of 
anv land affected is a nonresident of the state, service shall 
be made of the notice by publication in a newspaper in the 
county once each week for three successive weeks. (R60, 
§1266; C73, §1190; C97, §1922; C24, 27, 31, 35, §7784.) 

! 7785 Guardian Appointed. When service is made upon 
a minor or insane person having no guardian, the clerk at 
the time of issuing the order shall, by indorsement made 
thereon, appoint a suitable person to make defense for him. 
(C73, §1190; C97, §1922, C24, 27, 31, 35, §7785) 
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7786 Lands in Different Counties. If any of the lands 
are situated in a ditferent county than that in which the 
petition is required to be filed, the proceedings shall apply 
thereto to the same extent as if such lands were situated in 
the county where it is filed. (R60, §1270, C73, §1191, C97, 
§1923; C24, 27, 31, 35, §7786) 

7787 Oath—Assessment of Damages—Costs. The jury 
shall be svrorn, impartially and to the best of their skill and 
judgment, to view the lands described in the petition, and 
ascertain and appraise the damages each of the defendants 
will sustain by reason of such lands being overflowed or 
otherwise injuriously affected by the dam or raceway or 
heightening or enlarging the same. They may, in addition 
to examining the premises, examine witnesses, and shall 
determine the amount of damages to which each of the de¬ 
fendants are, in their judgment, entitled, by reason of the 
construction or improvement of the dam or raceway, and 
shall report their findings in writing, attaching the same to 
the order and returning it to the sheriff. All costs and fees 
in connection with the assessment of damages under this 
chapter shall be the same as in condemnation cases and 
shall be paid by the plaintiff. (R60, §§1267, 1273; C73, 
§§1192, 1193, 1203; C97, §§1924, 1925, 1935; C24, 27, 31, 35, 
§7787) 

7788 Appeal. Either party may appeal from such 
assessment to the district court within thirty days after 
the assessment is made and such appeal and all further pro¬ 
ceedings in connection with such matter, whether as to an 
appeal or the payment of damages and costs, and all other 
matters connected with the proceedings, shall be the same 
as provided by law for assessment of damages in taking 
propertv for works of internal improvement. (C73, §1194; 
C97, §1926; C24, 27, 31, 35, §7788) 

7789 Protection of Banks. Where the water backed 
up by any'dam belonging to any mill or machinery is about 
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to break through or over the banks of the stream or race¬ 
way, or t<J wash a channel, so as to turn the water of such 
stream or raceway, or any part thereof, out of its ordinary 
channel, whereby such mill or machinery will be materially 
injured or affected, the owner or occupant of such mill or 
machinery, if he does not own such banks or the land lying 
contiguous thereto, may, if necessary, enter thereon and 
erect and keep in repair such embankments and other works 
as may be necessary to prevent such water from breaking 
through or over the banks, or washing a channel as afore¬ 
said ; such owner or occupier committing thereon no unnec¬ 
essary waste or damage, and being liable to pay all dam¬ 
ages which the owner of the lands may actually sustain by 
reason thereof. (R60, §§1275,1276; C73, §1204; C97, §1936; 
C24, 27, 31, 35, §7789) 

7790 Embankments—Damages. If any person shall in¬ 
jure, destroy, or remove any such embankment or other 
works, the owner or occupier of such mill or machinery may 
recover of such person all damages he may sustain by rea¬ 
son thereof. (R60, §1277; C73, §1205; C97, §1937; C24, 27, 
31, 35, §7790) 

7791 Right to Utilize Fall. Any person owning and 
using a water power for the purpose of propelling machin¬ 
ery shall have the right to acquire, maintain, and utilize 
the fall below such power for the purpose of improving the 
same, in like manner and to the same extent as provided in 
this chapter for the erection or heightening of mill dams. 
After such right has been acquired, the fall shall be con¬ 
sidered part and parcel of said water power or privilege, 
and the deepening or excavating of the stream, tail, or race¬ 
way, as herein contemplated, shall in no way affect any 
rights relating to such water power acquired by the owner 
thereof prior to such change. (C73, §1206; C97, §1938; 
024, 27,31, 35, §7791) 
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7792 Revocation oe Forfeiture of Permit. If the per¬ 
son to whom a permit is issued under the provisions of this 
chapter does not begin the construction or the improvement 
of the dam or raceway within one year from the date of the 
granting of the permit, his permit may be revoked by the 
executive council, and if any permit holder does not finish 
and have in operation the plant for which the dam is con¬ 
structed within three years after the granting of the per¬ 
mit, unless for good cause shown the council has extended 
the time for completion, such permit shall be forfeited. 
(R60, $1269; C73, §1199; C97, §1931; C24, 27, 31, 35, §7792) 

7793 Legislative Control. No permit granted or rights 
acquired hereunder shall be perpetual, but they shall be 
subject to restriction, cancellation, and regulation by legis¬ 
lative action, and subject to all the provisions of this chap¬ 
ter. (C24, 27, 31, 35, §7793) 

7794 Pending Applications. All applications for a per¬ 
mit to construct a dam pending in the district courts of this 
state at the time of the passage of this chapter shall be 
heard and determined by the district court of the county in 
which same is pending under the laws of Iowa at the time 
of the making of the application to the district court, and 
where a permit has, prior to the passage of this chapter, 
been granted by the district court of any county, the appli¬ 
cant shall, in addition to the making of the application in 
the form provided in section 7768, file a transcript of the 
proceedings of the district court granting the said permit 
with said application, and thereupon a permit shall be 
issued to the applicant without further proceedings, upon 
payment of the required fees. (024, 27, 31, 35, §7794) 

7795 Permits for Existing Dams. The owner of a dam 
existing at the time of the taking effect of this chapter shall 
make application for a permit, which application shall be 
accompanied by such proofs and data as may be required 
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by the executive council. Upon receipt of such applica¬ 
tion with proofs and data and payment of fees as required, 
the executive council shall grant a permit for the mainte¬ 
nance and operation of said dam as a matter of course. The 
owner of such dam shall, however, be subject to all of the 
regulatory provisions of this chapter. (C24, 27, 31, 35, 
§7795) 


7796 State Lands. Whenever the erection of any such 
dam will affect highways or state-owned lands, the appli¬ 
cant shall as a condition precedent secure a permit from the 
board, commission, or other official body charged with jur¬ 
isdiction over and control of said highways or state-owned 
lands. (C24, 27,31, 35, §7796) 

7796.1 Cities and Towns. Cities and towns shall have 
the authority and power, by complying with the provisions 
of this chapter and the statutes relating to municipalities to 
construct dams for recreational purposes and to acquire 
lands that may be necessary in the construction thereof, 
which may be obtained by condemnation or otherwise. 
(C27, 31, 35, §7796-bl) 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA. 


No. 8752. 


FIRST IOWA HYDRO-ELECTRIC COOPERATIVE, 

Petitioner, 

VS. 

FEDERAL POWER COMMISSION, Respondent, 
STATE OF IOWA, Intervenor. 


RE: REVIEW OF AN ORDER OF THE FEDERAL 
POWER COMMISSION. 


STATEMENT OF THE CASE. 

The petitioner, the First Iowa Hydro-Electric Coop¬ 
erative, is a corporation for profit organized under the 
provisions of Chapter 390.1 of the Code of Iowa, 1939. 

The petitioner filed with the respondent, the Federal 
Power Commission, an application for a license to construct 
a hydro-electric project on and involving the Cedar River at 
a point located in Muscatine County in the State of Iowa, 
on or about August 11, 1941. The law of the State of Iowa 
provides that it is necessary, before a project such as that 
proposed by the petitioner can be built upon waters within 
the State of Iowa, that a permit therefor must first be ob- 
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tained from the Executive Council of the State of Iowa. The 
Federal Power Commission denied and dismissed the appli¬ 
cation of the petitioner herein for a license because the 
applicant failed to present satisfactory evidence pursuant to 
section 9(b) of the Federal Power Act of compliance with 
the requirements of applicable laws of the State of Iowa 
requiring a permit from the State Executive Council, as a 
prerequisite to obtaining a license under the Federal Power 
Act. 

The petitioner seeks a review of this order of the Federal 
Power Commission. 

In order that the Court may have a better understanding 
of just wdiat is involved, w^e shall, as briefly as possible, out¬ 
line the salient features shown by the record before the 
Federal Powder Commission. 

I The proposed project involves the construction of a dam 
across the Cedar River at a point about 29 miles from its 
junction with the Iowa River at a total estimated cost of 
$18,254,176.00, to be financed entirely by floating a huge 
bond issue. The Iowa River, from the point of the junction 
of the Cedar River with it, flows into and joins the Mississippi 
River. All of the Cedar River involved in this matter and 
all of the Iowa River are located wholly within the State 
of Iowa. 

The dam proposed in the project, if constructed, would 
form a large reservoir or lake of water back of the dam and, 
under the plan proposed, the water of the Cedar River thus 
impounded would be diverted through a canal to be con¬ 
structed carrying this water to the Mississippi River, thus 
completely diverting it from the bed of the Cedar River below 
the dam, which riverbed extends for a distance of approxi¬ 
mately 29 miles to its juncture with the Iowa River. Thus, 
the bed of the Cedar River below the dam would be a swampy 
slough for a distance of approximately 29 miles. 
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The avowed purpose of the project is to construct a 
hydro-electric power project to sell current commercially, the 
plant to be built at a point upon the diversion canal and the 
power to be generated by the use of the flow of the water 
diverted from the waters impounded in the reservoir created 
by the dam. 

There was considerable evidence presented to the Fed¬ 
eral Power Commission relative to the plan of construction, 
the nature and characteristics of the river, the method of 
operation of the proposed plant, and the paper plan of 
financing the project which, it was disclosed, was to be 
financed entirely by the sale of bonds. 

The evidence undisputedly shows, by the nature of the 
construction, that there could be no navigation whatsoever 
through this diversion canal and no navigation below the dam 
across the Cedar River. 

The evidence shows beyond dispute that the Cedar River 
has been utilized by cities located along its course as a means 
of carrying away the sewage from these various cities and 
towns. The dam and the diversion canal will greatly inter¬ 
fere with the carrying off of this sewage and will undoubtedly 
create a health hazard and a nuisance by reason of the inter¬ 
ference with the normal flow of the water. (Tr. 1892-1893.) 

Also, the record shows without dispute that no pro¬ 
vision has been made in the plan to preserve the fish in the 
river, or to create an adequate fishway so that fish may pro¬ 
ceed from the Mississippi River up into the Cedar River, 
thereby destroying the recreational and fishing facilities af¬ 
forded to the public in the Cedar River as now constituted.. 
(Tr. 1733-1761.) 

The proposed project, as shown by the record and not 
disputed by petitioner, will interfere with and overflow 
portions of paved primary highways of the State of Iowa, 
namely, U. S. Highways No. 6, 38. 61, and Iowa Highway 
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No. 22, such as to require rerouting and new construction 
costing more than $1,000,000.00. Also many railway tracks 
will be flooded, and will have to be rerouted and reconstructed 
at great expense and inconvenience. 

We do not deem it necessary, in view of the limited issue 
before the Court -which is largely a legal question, to go into 
the details of construction, effects, and probabilities contained 
in the record. 


SUMMARY OF ARGUMENT. 

i The State of Iowa, as Intervenor, makes this presentation 
in support of the order of the respondent herein. The fol¬ 
lowing is a summary of the principal propositions presented 
in the argument of the Intervenor: 

Under the provisions of Section 9(b) of the Federal 
Power Act, an applicant for a license from the Federal Power 
Commission to construct a dam or an obstruction in a 
navigable or meandered river over which the United States 
has jurisdiction under the commerce clause of the Consti¬ 
tution, must submit satisfactory evidence that the applicant 
has complied with the requirements of the law’s of the State 
of Iowa, in which State the proposed project w r ould be located, 
“with respect to bed and banks, and to the appropriation, 
diversion, and use of water for powder purposes”. 

The petitioner as an applicant, did not present satis¬ 
factory evidence to the Commission in accordance with this 
requirement. The petitioner admits in the record and in 
argument that no application was made to the State of Iowa 
for a permit to construct the proposed project in the Cedar 
River. 

Section 7767 of the Code of Iowa, 1939, provides that no 
dam shall be constructed in the State of Iowa in any nav¬ 
igable or meandered stream for any purpose , unless a permit 
has been granted by the Executive Council, therefor. 



Section 7771 of the Code of Iowa, 1939, provides that 
no permit shall be granted if it shall appear that the con¬ 
struction, operation or maintenance of the dam will materially 
obstruct existing navigation, will materially affect other 
public rights, will endanger health or public rights, and if it 
shall appear that any water taken from the river in con¬ 
nection with the project will not be returned thereto at the 
nearest practicable place without being materially diminished 
in quantity. The proposed project provides for the con¬ 
struction of a high dam across the Cedar River in order to 
block off the water and create a waterhead, and it is proposed 
that a diversion dam will be constructed to divert this water 
from the bed of the Cedar River to the Mississippi River at 
the point of the dam, thereby completely diverting the water 
from the riverbed for twenty-nine miles. The purpose of the 
project is solely for the purpose of utilizing the water to 
generate electric current for sale commercially by a private 
concern and thus for private purposes. The project is there¬ 
fore prohibited by the laws of the State. 

The Supreme Court of the United States has consistently 
held that while the Federal Government has complete power 
over navigation and commerce between the States under the 
commerce clause of the Constitution, yet the Federal Gov¬ 
ernment has always recognized the concurrent authority of 
the States in the control of the navigable waters located in 
the respective States. The States possess control of the 
waters within their borders subject to the acknowledged 
jurisdiction of the United States under the Constitution. 

The Federal Power Act is a further control and regu¬ 
lation by the Federal Government of the construction of 
obstructions in navigable waters, and of the utilization of the 
w’ater in navigable streams for power purposes. The Federal 
Power Act is not a relaxation of restrictions upon private 
parties but is a further regulation and control beyond the 
provisions of the Rivers and Harbors Act and other Federal 
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laws, all of which are restrictions upon interference with 
navigable waters or the use of navigable waters. 

The Federal Government in both the Federal Power Act 
and the Rivers and Harbors Act has expressed the purpose 
that Congress has not intended to supersede or s sslaw * the 
exercise of the reserve powers of the State. The Supreme 
Court of the United States in several of its opinions where 
the question has been an issue, and without exception, has 
stated that “It should never be held that Congress intends to 
supersede or ow e fi&'n the exercise of the reserve powers of a 
State, even where that may be done unless, and except so 
far as, its purpose to do so is clearly manifested”. 

Section 9 of the Rivers and Harbors Act provides that it 
shall not be lawful to construct or commence the construction 
of any dam in any navigable river until the consent of 
Congress shall have been obtained and until the plans there¬ 
for shall have been approved by the Chief of Engineers and 
by the Secretary of War, provided that such structures may 
be built under authority of the Legislature of a State across 
rivers, the navigable portions of which lie wholly within the 
limits of a single State, provided that the location and plans 
therefor are submitted to and approved by the Chief of 
Engineers and by the Secretary of War. The Federal Power 
Act does not sSllft±& n or repeal the provisions of the Rivers 
and Harbors Act. They still must be complied -with. 

“Even if there were no such relationships (between the 
Federal Government and the State) the plenary power of 
Congress over navigable waters would empower it to deny 
the privileges of constructing an obstruction in those waters. 
It may likewise grant the privilege on terms.” Under the 
Federal Power Act, Congress has delegated to the Federal 
Power Commission, the authority to grant a license “on 
terms”. A part of those terms are contained in Section 9(b) 
of the Act requiring that satisfactory evidence must be ad- 
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duced that the State laws where the project is to be located, 
have been complied with. Even the Federal Government 
cannot by calling a project of its own a “multiple purpose 
dam” give to itself additional powers. The petitioner herein 
cannot by seeking to use a navigable waterway for power 
generation alone sfiS&eTthe authority of the Government over 
the stream. “Water power development from dams in 
navigable streams is from the public’s standpoint a by¬ 
product of the general use of the rivers for commerce.” 

“The effect of that Act (Federal Power Act) reasonably 
interpreted is to make the erection of a structure in a 
navigable river within the limits of the State, dependent upon 
the concurrent or joint assent of both the National Gov¬ 
ernment and the State Government.” 

The Federal Power Commission had no other alternative 
than to dismiss petitioner’s application for a license, because 
of the failure to comply with the requirements of the Federal 
Power Act, and particularly Section 9(b) thereof. 


ARGUMENT. 

Preliminary Statement. 

The State of Iowa has been granted leave to intervene 
by an Order entered September 30, 1944. We respectfully 
request that the Motion of the State of Iowa for leave to 
intervene be considered the Petition of Intervention for the 
State. For convenience, this Motion is set out in the Ap¬ 
pendix attached hereto. 

The State, of course, assumes that the brief of counsel 
for the Federal Power Commission, the respondent herein, 
will adequately state the legal propositions and arguments 
necessary to sustain the Order of the Commission herein. The 
State desires herein to be as helpful as possible and has pre- 
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pared this brief without having conferred with the attorneys 
for the Commission and prior to the filing of the brief for 
the Commission. The State is vitally interested in this 
proposition and desires to assist this Court in whatever way 
it can to the end that the contentions of both the Federal 
Power Commission and the State herein may be supported 
and sustained. 

There w*ere many questions, both legal and factual, in¬ 
volved in the hearings before the Federal Power Commission. 
However, this review may be fully disposed of by the de¬ 
termination by this Court that the Federal Powder Commission 
did not err in dismissing the application for a license under 
the provisions of the Federal Power Act because of the failure 
of the applicant to adduce satisfactory evidence that the 
applicant has complied with the requirements of the laws of 
the State of Iowa, “with respect to bed and banks and to the 
appropriation, DIVERSION, and use of water for power 
purposes” as required by Section 9(b) of the Act. 

i The petitioner filed an application for a license with the 
Federal Power Commission under the provisions of what is 
commonly known as the Federal Power Act, for authority 
to build the project described in the “statement of the case”. 
Various requirements and prerequisites are contained and 
stated in the law which must be complied with in order to 
render an applicant for a license eligible for a license. Among 
those provisions is Section 9(b) of the Federal Power Act 
which provides as follows: 

“Each applicant for a license under this Chapter 
i shall submit to the Commission— 

(b) Satisfactory evidence that the applicant has 
complied with the requirements of the laws of the State 
or States within which the proposed project is to be 
located with respect to bed and banks and to the ap¬ 
propriation, diversion, and use of water for power pur¬ 
poses and with respect to the right to engage in the busi- 
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ness of developing, transmitting and distributing power, 
and in any other business necessary to effect the pur¬ 
poses of a license under this Chapter.” Act of June 10, 
1920, c.285 Sec. 9, (41 Stat. 1068) ; U. S. C. Title 16, 
Sec. 802. 

The Federal Pow r er Commission, after a full hearing, 
denied and dismissed petitioner’s application. 

As stated by the Federal Pow'er Commission in its Order 
dismissing the application for a license by the petitioner 
herein— 

“The applicant has not presented satisfactory evi¬ 
dence, pursuant to Section 9(b) of the Federal Power 
Act, of compliance with the requirements of applicable 
laws of the State of Iowa requiring a permit from the 
State Executive Council to effect the purposes of a 
license under the Federal Power Act.” (Petitioner’s App. 
18.) 

The evidence is undisputed and it is admitted in the briefs of 
the petitioner that no application -whatsoever -was made to the 
Executive Council of the State of Iowa or to any State agency 
for a permit to construct the project involved herein. It is 
likewise admitted that the plan involves a diversion of water 
from the Cedar River, contrary to the statutes of Iowa. 

The provisions of the Iowa law applicable, and evidence 
of compliance with which the Federal Power Commission 
found had not been satisfactorily showm. are found in Sections 
7767 and 7771 of the Code of Iowa, 1939. Chapter 363 of the 
Code of Iowa, 1939, contains these sections and other ap¬ 
plicable provisions of law. These statutes are quoted at this 
point for the present information of the Court, but will be 
discussed in detail in a latter part of this argument. 

Section 7767 of the Code of Iowa provides as follows: 

“No dam shall be constructed, maintained, or op¬ 
erated in this state in any navigable or meandered stream 
for any purpose, or in any other stream for manufac- 
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turing or power purposes, nor shall any water be taken 
from such streams for industrial purposes, unless a 
permit has been granted by the executive council to the 
person, firm, corporation, or municipality constructing, 

! maintaining, or operating the same.” 

Section 7768 of the Code of Iowa, 1939, specifies what 
must be contained in the application, and the succeeding 
sections provide for notice of hearing and for the hearing. 

Section 7771 of the Code of Iowa, 1939, provides as fol¬ 
lows : 

i “If it shall appear to the council that the con¬ 

struction, operation, or maintenance of the dam will not 
materially obstruct existing navigation, or materially 
affect other public rights, will not endanger life or public 
health, and any water taken from the stream in con¬ 
nection with the project is returned thereto at the nearest 
practicable place without being materially diminished in 
quantity or polluted or rendered deleterious to fish life, 
it shall grant the permit, upon such terms and conditions 
as it may prescribe.” 

The principles of law declaring the jurisdiction of the 
Federal Government over navigable or meandered streams 
under the commerce clause of the Constitution as distin¬ 
guished from the authority and power of the States over said 
streams within whose borders they are located, are well 
established. 

It was stipulated in the record that the Cedar River is 
a meandered stream from its juncture with the Iowa River to 
a point far above the location for the proposed project herein. 
(Tr. 1400.) 


The Petitioner’s Brief. 

The petitioner has set out in its brief six principal 
propositions as reasons for reversing the Order of the Com¬ 
mission herein. The petitioner contends (1) that the Iowa 
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laws which we submit are applicable to the situation herein 
are not the type nor kind of State laws referred to in Section 
9(b) of the Federal Power Act; (2) that the Iowa Statutes 
prohibiting the diversion of rivers apply to industrial pur¬ 
poses to prevent pollution and not to the construction of a 
power plant; (3) that the Federal Government has occupied 
the entire field and that therefore the State regulations in¬ 
volved herein are excluded; (4) that the interpretation by 
the State, of the Iowa Statutes is such as to render them in¬ 
operative and unconstitutional in that the State has legislated 
on matters over which Congress has plenary control, and that 
the State regulations conflict with the powers given by 
Congress to the Federal Power Commission and the War 
Department; (5) that the Federal Power Act should be con¬ 
strued so as to carry out the claimed legislative purposes of 
Congress, namely that Section 9(b) of the Act is not a 
limitation on the licensing power of the Commission, that 
there has been provided a comprehensive plan for develop¬ 
ment and improvement of waterways, for navigation, flood 
protection, watershed development, creation of recreational 
facilities, and recovery of the costs of improvements through 
the construction of power plants, and, that Section 9(b) 
must be construed in harmony with all of the Federal Power 
Act; and (6) that the Order of dismissal by the Commission 
is arbitrary and capricious and adversely affects the pe¬ 
titioner. 

We shall not respond to each of the foregoing claims of 
the petitioner individually. To do so would unduly extend 
this brief. We will, however, cover the major principles of 
law and rules of construction of statutes involved herein, and 
we submit that when the Federal and State Statutes, and the 
decisions of the Supreme Court of the United States relative 
to the subject matter involved herein, are considered, that 
this Court has no other alternative than to sustain the Order 






— 12 — 


of the Federal Power Commission denying the petitioner’s 
application and to dismiss the Petition for a Review herein. 

We shall proceed to a presentation of our views upon the 
propositions involved. 

Meaning and Effect of Federal Power Act 
and of Section 9(b). 

The primary question to be determined involves the 
jneaning and application of the Federal Power Act and par¬ 
ticularly of Section 9(b), and then the construction and effect 
of Sections 7767 and 7771 of the Code of Iowa, 1939, which 
provisions from the Iowa law contain the major requirements 
of the laws of the State of Iowa. 

! The Federal Power Act of June 10, 1920, does not 
preempt the entire field. Congress did not vest in the Federal 
Power Commission created by the provisions of the Federal 
Power Act and the amendments thereto all of the powers of 
the Federal Government derived from the commerce clause of 
the Constitution. Congress has vested administrative author¬ 
ity and some discretion in various boards and commissions, 
depending upon the particular subject matter. For instance, 
the Interstate Commerce Commission has been given wide 
powers over transportation. So, the Federal Power Commis¬ 
sion has only the power specifically defined and given it by 
the law creating the Federal Power Commission, namely, over 
the improvement of navigation, and the regulation of water 
power projects. 

The Federal Power Act is identified as the Act of June 
10, 1920, c. 285, amended August 26, 1935, c. 687, Title II, 
49 Stat. 863, U.S.C.A. Title 16, Chapter 12. 

Note that the provisions from the Federal Power Act 
provide that each applicant for a license to construct a water 
power project shall submit to the Commission, satisfactory 
evidence that the applicant has complied with the require- 



—13— 


ments of the laws of the State of Iow T a “with respect to bed 
and banks and to the appropriation, diversion, and use of 
water for power purposes”. (Section 9(b)). That language 
is clear and unequivocal. There can be no question about its 
meaning. 

The Federal Power Commission filed an opinion in con¬ 
nection with its Order dismissing petitioner’s application and 
stated its conclusion therein as follows: 

“We have given careful consideration to the con¬ 
flicting contentions of the applicant and the State of 
Iowa with respect to the applicability and effect of the 
Iowa statutes in this proceeding. But, as previously in¬ 
dicated, we are bound by the requirements of Section 
9(b) of the Federal Power Act, wdiich provides for sub¬ 
mission to the Commission of satisfactory evidence that 
the applicant has complied with the State laws. The 
appropriate place for a determination of the validity of 
such State laws is in the court and, if we dismiss the 
application for license on the basis of failure to comply 
with the requirements of Section 9(b), applicant may 
seek review of our action and its contention under Section 
313(b) of the Federal Power Act.” (Petitioner’s Brief, 
Joint App„ pp. 16 and 17.) 

The Federal Power Commission has always taken the 
position that under Section 9(b) of the Act, state laws must 
be complied with as a prerequisite to the granting of a license 
by the Commission. 

The Concurrent Authority of the States Has 
Always Been Recognized. 

The rule of statutory construction applicable, is that 
congressional intention to displace local laws in the exercise 
of the commerce power is not to be inferred, but must be 
clearly indicated. 

The Supreme Court of the United States in United States 
V. West Virginia , 295 U. S. 463, 472; 79 L. Ed. 1546, 1552, 
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interpreted the provisions of Section 9(b) of the Federal 
Power Act, and Mr. Justice Stone, speaking for the Court 
in that case, said: 

“The bill seeks an injunction against the corporate 
defendants, restraining only the construction of the dam 
without a license from the Federal Power Commission. 
But Section 9(b) of the Federal Water Power Act re- 
1 quires that every applicant for a license shall present 
‘satisfactory evidence that the applicant has complied 
with the requirements of the laws of the State or States 
within which the proposed project is to be located with 
respect to bed and banks and to the appropriation, 
diversion, and use of water for power purposes and with 
respect to the right to engage in the business of de¬ 
veloping, transmitting, and distributing powder * * *\ 
i The mere grant of the state license, which the Federal 
Water Power Act makes prerequisite to the application 
for the Federal license, cannot be said to involve any 
infringement of the federal authority. It does not appear 
that the State has done more.” 

The Supreme Court of the United States, as will be 
noted in the above quotation, interpreted Section 9(b) of the 
Federal Power Act as did the Commission here, and as does 
the State of Iowa. 

Counsel for the petitioner takes the position and urges 
as the basis for the review herein, that Section 9(b) of the 
Federal Power Act does not necessarily mean wdiat it says 
or what the Supreme Court in the West Virginia case, supra, 
said it means, but that by the enactment of the Federal Power 
Act. Congress completely took over the entire field so that 
the States thereafter were deprived of any jurisdiction or of 
i any authority in connection with projects such as that pro¬ 
posed herein. The petitioner takes the position that IT 
succeeds to and has acquired all of the rights of the Federal 
Government under the commerce clause of the Constitution, 
i and that to require the petitioner herein to comply with State 
laws as a prerequisite to the obtaining of a license from the 
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Federal Power Commission, is a denial of the inherent power 
of the Federal Government. 

The petitioner in its brief speaks as though it were the 
Federal Government and as though the Federal Government 
on its own behalf is seeking to build this dam in the Cedar 
River which will substantially divert all of the water of the 
Cedar River through a canal and leave a dry run in the re¬ 
maining twenty-nine miles of the riverbed below the dam. 
There is obviously a marked difference between the exercise 
of governmental powers by the Government in its own behalf 
and the licensing of private individuals or companies to build 
a private project. 

We need not review here the many decisions defining the 
powers of the Federal Government and of the States in such 
matters. It is sufficient to quote from a few of them. In 
United States V. Appalachian Electric Power Co., 311 U. S. 
377, 434; 85 L. Ed. 243, 267, the authority of the States is 
recognized. It was there said: 

“The states possess control of the waters within 
their borders, ‘subject to the acknowledged jurisdiction 
of the United States under the Constitution in regard to 
commerce and the navigation of the waters of rivers’. 
It is this subordinate local control that, even as to 
navigable rivers, creates between the respective govern¬ 
ments a contrariety of interests relating to the regulation 
and protection of vraters through licenses, the operation 
of structures and the acquisition of projects at the end 
of the license term. But there is no doubt that the 
United States possesses the power to control the erection 
of structures in navigable waters.” 

Thus in the foregoing quotation from the Appalachian 
case the historical policy of the division of authority between 
the Federal Government and the States is stated. 

Further, as defining and expressing the general policy of 
the Federal Government in dealing with the States and in 
safeguarding the rights of both the Federal Government and 
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the States in matters such as is involved at the bar here, the 
Supreme Court of the United States again in Illinois Central 
Railroad v. State Public Utility Commission , 245 U. S. 493, 
510; 62 L. Ed. 425, 438, and cited with approval in H. P. 
Welch Co. v. New Hampshire , 306 U. S. 79, 85; 83 L. Ed. 500, 
505, said the following: 

‘"In construing federal statutes enacted under the 
power conferred by the commerce clause of the Con¬ 
stitution * * * it should never be held that Congress 
intends to supersede or suspend the exercise of the re¬ 
served powers of a State, even where that may be done, 
unless, and except so far as , its purpose to do so is clearly 
manifested .” (Italics ours.) 

Again, the policy of the United States recognizing the 
authority of the States in such matters is expressed in the 
opinion by the Supreme Court of the United States in Maurer 
v. Hamilton , 309 U. S. 589, 614; 84 L. Ed. 969, 980, as fol¬ 
lows: 

“As a matter of statutory construction congressional 
intention to displace local laws in the exercise of the 
commerce power is not, in general, to be inferred unless 
clearly indicated by those considerations which are per¬ 
suasive of the statutory purpose. This is especially the 
case w’hen public safety and health are concerned.” 
(Italics ours.) 

Again, Chief Justice Hughes, speaking for the Supreme 
Court of the United States in Kelly v. State of Washington, 
302 U. S. 1, 9; 82 L. Ed. 3, 10, announced the fundamental 
principles which have underlain all of the enactments by the 
Congress of the United States and also the decisions of the 
Supreme Court of the United States upon this delicate 
question, as follows: 

“Under our constitutional system, there necessarily 
remains to the States, until Congress acts, a wide range 
for the permissible exercise of power appropriate to their 
territorial jurisdiction although interstate commerce may 
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be affected. Minnesota Rate Cases (Simpson v. Shepard) 
230 U. S. 352, 402; 57 L. Ed. 1511, 1542; 33 S. Ct. 729, 
48 L. R. A. (N. S.) 1151, Ann. Cas. 1916A, 18. States, 
are thus enabled to deal with local exigencies and to 
exert in the absence of conflict with federal legislation an 
essential protective power. And when Congress does 
exercise its paramount authority, it is obvious that 
Congress may determine how far its regulation shall go, 
There is no constitutional rule which compels Congress 
to occupy the whole field. Congress may circumscribe its 
regulation and occupy only a limited field. When it does 
so. state regulation outside that limited field and other¬ 
wise admissible is not forbidden or displaced. The prin¬ 
ciple is thoroughly established that the exercise by the 
State of its police power, which 'would be valid if not 
superseded by Federal action, is superseded only where 
the repugnance or conflict is so ‘direct and positive’ that 
the two acts cannot ‘be reconciled or consistently stand 
together’.” (Citing a long list of cases.) 

Thus the policy of the Federal Government as explained 
in the decisions of the Supreme Court of the United States 
is one of cooperation with the States in so far as these mat¬ 
ters are concerned. It is fundamental that in order for an 
Act of Congress to supersede a State Statute, the repugnance 
or conflict must be direct and positive so that the two statutes 
cannot be reconciled or consistently stand together and the 
purpose to divest the States of authority must be clearly 
manifested. Obviously Congress has been careful about in- 
terferring with local States’ rights as to powers assumed 
under the commerce clause of the Constitution. It will be 
noted that in practically every case -where there has been a 
conflict between the power of the State and the power of the 
Federal Government under the commerce clause, the Federal 
Government has interceded only to prevent an obstruction to 
or interference with the navigation on the stream or an inter¬ 
ference with commerce between the States by the creation 
of obstructions in or diversions of navigable waters. The 
exercise of the power of the Federal Government in such 
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instances has been against interferences with navigation or 
the free flow of commerce, and not an affirmative assertion 
of the right on the part of the Federal Government to 
authorize such obstructions. 

There has been a history of recognition of States’ rights 
in the enactment of other statutes upon this same subject 
matter. Congress, in the Rivers and Harbors Act of 1899 
relating to navigation and navigable waters, long before the 
enactment of the Federal Power Act, took the same pre¬ 
cautions and recognized the rights of the States in the same 
manner, as it did in the Federal Power Act and in Section 
9(b) of the Act here in question. 

For example, note the provisions of Section 9 of the Act 
of March 3. 1899 (30 Stat. 1151) U. S. Title 33, Section 401. 
It is there provided in so far as applicable— 

“It shall not be lawful to construct or commence the 
construction of any bridge, dam, dike, or causeway, over 
or in any port, roadstead, haven, harbor, canal, navigable 
river or other navigable water of the United States until 
i the consent of Congress to the building of such structures 
shall have been obtained and until the plans for the 
same shall have been submitted to and approved by the 
Chief of Engineers and by the Secretary of War: Pro¬ 
vided, That such structures may be built under authority 
of the Legislature of a State across rivers and other 
waterways, the navigable portions of which lie wholly 
within the limits of a single State, provided the location 
and plans thereof are submitted to and approved by the 
Chief of Engineers and by the Secretary of War before 
construction is commenced * * (Italics ours.) 

Thus it will be noted that Congress shared with the 
States the right to control structures in and over navigable 
waters located wholly within the State. In the case at bar, 
the Cedar River lies wholly within the State of Iowa except 
for the small creek-like beginning of the river in the State 
of Minnesota. 
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In the Appalachian Electric Power case, supra , after de¬ 
scribing the inherent power of the Federal Government over 
the water power in flowing streams, the Supreme Court of 
the United States said the following: (311 U. S. 377, 434; 
85 L. Ed. 243, 267) 

“Possessing this plenary power to exclude structures 
from navigable waters and domination over flowage and 
its product, energy, the United States may make the 
erection or maintenance of a structure in a navigable 
water dependent on a license. This power is exercised 
through Section 9 of the Rivers and Harbors Act of 
1899, 33 U.S.C.A. Section 401, prohibiting construction 
without congressional consent and through Section 4(e) 
of the present Power Act, 16 U.S.C.A. Section 797(e).” 

Counsel for petitioner seeks refuge in the language of 
United States v. Appalachian Electric Power Company , supra, 
but that case is not available to the petitioner in support of 
its contentions here. Counsel for petitioner in quoting from 
that case and from page 427 of the opinion, omits certain 
language which tends to destroy his attempt to apply the 
language to the case at bar. The Supreme Court, following 
the first paragraph quoted on page 30 of petitioner’s brief, 
said the following: 

“Even if there were no such relationship the plenary 
power of Congress over navigable waters would empower 
it to deny the privilege of constructing an obstruction in 
those waters. It may likewise grant the privilege on 
terms.” 

Under the Federal Power Act, Congress has delegated to 
the Federal Power Commission the authority to grant a 
license “on terms”. A part of those terms are contained in 
Section 9(b) of the Federal Power Act, and require that sat¬ 
isfactory evidence must be adduced that the State laws where 
the project is to be located, have been complied with. 
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Congress in the enactment of the Federal Power Act and 
of Section 9(b) thereof, did exactly what the quotations 
from the decisions indicate, namely, shared the power with 
the States by making it a prerequisite to the granting of a 
liqense by the Federal Power Commission, that the applicant 
shall first comply with the requirements of the laws of the 
State within which the project is to be located. As stated, 
there is no repugnance and Congress has manifested a pur¬ 
pose to recognize the State’s regulation and has not ex¬ 
clusively preempted the field. 

There are other provisions in the Federal Power Act 
which clearly indicate that Congress continued therein its 
historical recognition of concurrent authority with the States 
in these matters. 

! The general powers of the Federal Power Commission 
are contained in Section 4 of the Act. (See U.S.C.A. Title 16, 
Sec. 797.) It is there provided that the Commission is 
authorized and empowered, insofar as applicable here: 

“(e) To issue licenses to citizens of the United 
i States, or to any association of such citizens, or to any 
i corporation organized under the laws of the United 
States or any State thereof, or to any State or mu¬ 
nicipality for the purpose of constructing, operating, and 
maintaining dams, water conduits, reservoirs, power 
, houses, transmission lines, or other project works neces- 
i sary or convenient for the development and improvement 
i of navigation AND for the development, transmission, 
i and utilization of power across, along, from , or in any 
of the streams or other bodies of ivater over which 
Congress has jurisdiction under its authority to regulate 
commerce with foreign nations and among the several 
i States: * * * Provided further, That no license 

affecting the navigable capacity of any navigable waters 
of the United States shall be issued until the plans of 
i the dam or other structures affecting the navigation have 
been approved by the Chief of Engineers and the Sec¬ 
retary of War. * * * And provided further, That 
upon the filing of any application for a license which 
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has not been preceded by a preliminary permit under 
subsection (f) of this section, notice shall be given and 
published as required by the proviso of said subsection.” 
(Italics ours.) 

Subsection (f) last referred to in the above quotation 
provides, as follows: 

“(f) To issue preliminary permits for the purpose 
of enabling applicants for a license hereunder to secure 
the data and to perform the acts required by section 802 
(section 9(b)) of this title: Provided, however, That 
upon the filing of any application for a preliminary per¬ 
mit by any person, association or corporation, the Com¬ 
mission, before granting such application, shall at once 
give notice of such application in writing to any State 
or municipality likely to be interested in or affected by 
such application; and shall also publish notice of such 
application once each week for four weeks in a daily or 
weekly newspaper published in the county or counties in 
which the project or any part thereof or the lands af¬ 
fected thereby are situated.” (Italics ours.) 

The Commission in subparagraph (e) of Section 4 of the 
Federal Power Act is authorized to issue licenses for the 
purpose of constructing, operating and maintaining a dam 
and power house necessary or convenient for the development 
and improvement of navigation, and for the development of 
transmission and utilization of power in a stream over which 
Congress has jurisdiction under its authority to regulate 
commerce among the several States. Note that this language 
is limited. The Federal Power Commission is compelled by 
this language to first find that the purpose of the dam is for 
“the development and improvement of navigation”, as well 
as for the development, transmission, and utilization of 
power. It will be noted from the statement and description 
of the project, and from the record, that if the proposed dam 
is built any possible navigation on the Cedar River at the 
location of the dam or below it is totally destroyed. Note 
further, that the diversion canal which diverts the water 
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from the Cedar River through a canal into the Mississippi 
River does not provide for any means of navigation through 
it and the plan is such that it would be impossible to provide 
navigation through it. Therefore, the record boldly shows 
that navigation will be completely destroyed if this project is 
constructed. 

Furthermore, there is no showing in the record anywhere 
that there has been any approval given by the Chief of 
Engineers and the Secretary of War as required by Section 
4(e) of the Act quoted above. 

Obviously, the failure to show in the record this approval 
by the Chief of Engineers and the Secretary of War bars the 
issuance of a license. These matters are pointed out not only 
because of the fact that the law requires that these pre¬ 
requisites shall be complied with, but to show that it is the 
primary purpose of the law to preserve navigability and to 
restrict interference therewith, and. that the law recognizes 
the right of the State in which the river concerned is located 
to protect itself against any interference with the navigabil¬ 
ity of that river. Note the provisions of Section 4(f) set 
out above w'hich provide that preliminary permits may be 
issued for the purpose of enabling applicants for a license 
“to perform the acts required by Section 802 of this title”. 
Section 802 of this title includes Section 9(b) of the Federal 
Power Act and is the basic provision of the Federal Power 
Act involved herein, and which provides that such applicant 
for a license shall submit to the Commission— 

“satisfactory evidence that the applicant has complied 
with the requirements of the laws of the State or States 
within which the proposed project is to be located with 
respect to bed and banks and to the appropriation, 
diversion, and use of water for pow f er purposes.” 

In addition, subsection (f) provides that when an application 
for a preliminary permit has been filed, notice shall be given 
at once to the State. Why is this required? Obviously be- 



-23- 


cause the law recognizes that the State has rights in th^ 
waters within its borders and in the preservation of navj 
igability, and that the Federal Government is recognizing th^ 
sovereign right of the State to prevent the creation of obj 
structions in the waters in the State and the exploitation o} 
its natural resources by private concerns. 

Petitioner may say that subparagraph (f) just referred 
to applies only to preliminary permits, but subsection (e), 
which immediately precedes it, provides that upon the filing 
of an application for a license, which has not been preceded 
by a preliminary permit under subsection (f), notice shall 
be given to the State as required in subsection (f). Obviously 
this requirement is for the purpose of advising the State as 
to what is being proposed so as to afford the State an oppor¬ 
tunity to advise the Federal Power Commission as to thi 
position of the State relative to the proposed project. Thu$ 
again, the law recognizes the rights of the State and these 
provisions indicate clearly that Congress has not given th^ 
Federal Power Commission authority to issue licenses with¬ 
out reckoning with the desires of the State involved. 

As a further showing of the recognition by Congress o| 
the rights of the States that Congress has deferred to the 
States in prescribing the duties of the Commission, we call 
attention to the provisions of Section 23 of the Federal Power 
Act (U.S.C.A. Title 16, Section 817). This section provides 
that— 

“Any person, association, corporation, State, or 
municipality intending to construct a dam or other 
project works across, along, over, or in any stream or 
part thereof, other than those defined in this chapter as 
navigable waters, and over which Congress has juris¬ 
diction under its authority to regulate commerce with 
foreign nations and among the several States shall be¬ 
fore such construction file declaration of such intention 
with the Commission, whereupon the Commission shall 
cause immediate investigation of such proposed con- 
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struction to be made, and if upon investigation it shall 
find that the interests of interstate or foreign commerce 
I would be affected by such proposed construction, such 
person, association, corporation, State, or municipality 
shall not construct, maintain, or operate such dam or 
i other project works until it shall have applied for and 
shall have received a license under the provisions of this 
Chapter. If the Commission shall not so find, permission 
is hereby granted to construct such dam or other project 
works in such stream upon compliance with State laws.” 

i It will be observed that the Congress carefully guarded 
and protected against any interference with any navigable 
waters, even though remotely affected by a dam or project 
in a tributary to navigable waters. Thus, if the Federal 
Government has jurisdiction over Cedar River as petitioner 
contends, and the Cedar River is not a navigable stream as 
declared by Congress, and if an obstruction in Cedar River 
will interfere with the navigability of the Mississippi River, 
then a license must be secured from the Commission in ac¬ 
cordance with the provisions of the Federal Power Act in¬ 
cluding Section 9(b) before the project can be constructed. 

Likewise, this section of the law also provides that if the 
Commission does not find that interstate commerce will be 
affected by the project, then insofar as the Federal Govern¬ 
ment is concerned permission is granted to construct the dam 
or other project “upon compliance with State laws”. Ob¬ 
viously again Congress has diligently protected and recog¬ 
nized a concurrent authority in the State. 

All of this adds up to the proposition emphasized in this 
brief, namely, that Congress has not taken over the entire 
field exclusively but has been zealous to insure that it will 
not authorize or license the construction of any obstruction 
in a stream within a State by a private individual or com¬ 
pany, unless that project also is approved by the State. In 
support of this clear and determined effort on the part of 
Congress to preserve the rights of the States in these matters, 
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we again refer the Court to the quotations from the decisio^ 
and opinions of the Supreme Court of the United States her 
inbefore set out. 

In order to make certain that the States were fully pri 
tected, Congress in Section 27 of the Federal Power Ac 
(U.S.C.A. Title 16, Section 821), one of the closing section 
of the Act, provided that— 




‘Nothing contained in this chapter shall be con 
strued as affecting or intending to affect or in any way 
to interfere with the laws of the respective states re¬ 
lating to the control, appropriation, use. or distribution 
of water used in irrigation or for municipal or othej* 
uses, or any vested right acquired therein. 


yy 


Obviously, the petitioner is wrong in its analysis of the intent 
and meaning of the Federal Power Act, and is wrong wheA 
it says that Section 9(b) does not require proof of compliance 
with applicable state laws as a prerequisite to the issuanc^ 
of a license by the Federal Power Commission. 

Applicable Laws of the State of Iowa. 


As heretofore stated, Section 9(b) of the Federal Poweif 
Act requires as a prerequisite to the granting of a license to 
the petitioner herein, that petitioner shall submit to the Com¬ 
mission “satisfactory evidence that the applicant has com¬ 
plied with the requirements of the laws of the State or States 
within which the proposed project is to be located with respect 
to bed and banks and to the appropriation, diversion, and use 
of water for power purposes * * See United States 

v. West Virginia , 295 U. S. 463, 472; 79 L. Ed. 1546, 1552. 
hereinbefore quoted. 

The principal applicable provisions of the Iowa law are 
contained in Chapter 363 of the Code of Iowa, 1939. In so 
far as these provisions are applicable, they are as follows: 
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“Section 7767. No dam shall be constructed * * * 
i in this State in any navigable or meandered stream for 
any purpose, or in any other stream for * * * power 
purposes, * * *. unless a permit has been granted by 
the executive council to the person, firm, corporation, or 
municipality constructing, maintaining, or operating the 
same.” 

The succeeding provisions specify what must be included 
in the application for a permit, and provision is made for a 
hearing upon the application. Then, it is provided as fol¬ 
lows : 


“Section 7771. If it shall appear to the council that 
the construction, operation, or maintenance of the dam 
will not materially obstruct existing navigation, or 
materially affect other public rights, will not endanger 
life or public health, and any water taken from the 
stream in connection with the project is returned thereto 
at the nearest practicable place without being materially 
i diminished in quantity or polluted or rendered deleterious 
to fish life, it shall grant the permit, upon such terms and 
conditions as it may prescribe.” 

Also there is a provision in the chapter relative to high¬ 
ways and state-owned lands which might be affected, as fol¬ 
lows: 


“Section 7796. Whenever the erection of any such 
dam will affect highways or state-owned lands, the ap¬ 
plicant shall as a condition precedent secure a permit 
from the board, commission, or other official body 
charged with jurisdiction over and control of said high¬ 
ways or state-owned lands.” 

Admittedly, as shown in the descriptive statement of the 
proposed project submitted to the commission, many portions 
of United States and State primary highways will be flooded, 
and will have to be rerouted and reconstructed. Under 
Section 7796 of the Code of Iowa, 1939, quoted above, these 
highways are under the jurisdiction and control of the State 
Highway Commission of Iowa. Likewise, under the same 
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provision of the Iowa law, the State Board of Conservation 
has jurisdiction over the banks of streams and state-owned 
lands, and of fishing and recreational facilities in the waters 
in the State. It is admitted by applicant that no application 
for a permit for this project has been made to the Executive 
Council, nor to the State Highway Commission, nor to the 
State Board of Conservation. 

The foregoing are applicable State laws, compliance with 
which has not been shown by satisfactory evidence as re¬ 
quired by Section 9(b) of the Federal Power Act. 

It is admitted by applicant, and the description of the 
project shows, that it is contemplated that there shall be a 
complete diversion of the waters of the Cedar River from 
the reservoir to be created above the dam, through a diversion 
canal to the Mississippi River. The description of the project 
shows clearly that the remaining approximately twenty-nine 
miles of the bed of the Cedar River below the dam and to its 
juncture with the Iowa River wdll be turned into a dry run 
or at most, there will be but a trickle of water through it. 
This project would therefore ruin twenty-nine miles of the 
Cedar River, and if the Cedar River is navigable, this dam 
will completely destroy navigation from the point of the dam 
to the Mississippi River through its natural course to the 
Iowa River and down the Iowa River to the Mississippi 
River. The proposed project does not include any means for 
affording navigation through the diversion canal to the 
Mississippi River, and such would in fact be impractical if 
not impossible since among other things there is over 100 
feet differential between the level of the diversion canal and 
the level of the Mississippi River. 

The State submits that Congress never intended to in¬ 
vest the Federal Power Commission with authority to 
authorize the construction of obstructions which would sub¬ 
stantially divert the waters of a river such as would destroy 
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or render useless large stretches of the bed of the river. On 
the contrary, it is submitted that the avowed purpose of 
Congress in the enactment of the Federal Power Act was to 
preserve navigability in rivers rather than to destroy it. 
Furthermore, the policy of the State of Iowa as expressed 
in the statutes of Iowa above quoted, coincides with that 
Congressional policy, and prohibits major diversions of 
streams, and declares for the preservation of the natural 
flow of waters and of navigability in the streams. 

Diversion of Water is Prohibited. 

The State further submits that Congress does not have 
the constitutional power to authorize the diversion of waters 
as is proposed by the applicant herein, and which will actually 
destroy commerce upon the Cedar River. The project is one 
prohibited not only by the laws of the State of Iowa, but by 
Federal Statutes. There is no conflict between the tw r o 
sovereigns. 

In the case of Wisconsin v. Illinois , 278 U. S. 367, 73 
L. Ed. 426, 49 S. Ct. 163, the State of Illinois proposed to 
divert the waters of Lake Michigan through the Chicago 
drainage canal and ultimately into the Mississippi River. In 
the opinion in that case, the Supreme Court of the United 
States said: 

“The controversies have taken a very wide range. 
The exact issue is whether the State of Illinois and the 
sanitary district of Chicago, by diverting 8,500 cubic feet 
from the waters of Lake Michigan, have so injured the 
riparian and other rights of the complainant states 
bordering the Great Lakes and connecting streams by 
lowering their levels as to justify an injunction to stop 
this diversion and thus restore the normal levels.” 

The Supreme Court also said: 

“It is further argued by complainants that while 
the power of Congress extends to the protection and 
improvement of navigation, it does not extend to its 
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destruction or to the creation of obstructions to navi¬ 
gable capacity. This Court has said that while Congress, 
in the exercise of its power, may adopt any means hav¬ 
ing some positive relation to the control of navigation 
and not otherwise inconsistent with the Constitution 
(United States v. Chandler-Dunbar Water Power , 229 
U. S. 53, 62; 57 L. Ed. 1063, 1075; 33 Sup. Ct. Rep. 667) 
it may not arbitrarily destroy or impair the rights of 
riparian owners by legislation which has no real or 
substantial relation to the control of navigation or ap¬ 
propriateness to that end.” U. S. v. River Rouge Imp. 
Co., 269 U. S. 411, 419; 70 L. Ed. 339, 345; 46 Sup. Ct. 
Rep. 144; Seattle v. Oregon and W. R. Co., 225 U. S. 56, 
63; 65 L. Ed. 500, 506; 41 Sup. Ct. Rep. 237.” 

The Supreme Court further said: 

“And insofar as the prior diversion was not for 
purposes of maintaining navigation in the Chicago 
River, it was without any legal basis, because made for 
an inadmissible purpose. It, therefore, is the duty of 
this Court by an appropriate decree, to compel the re¬ 
duction of the diversion to a point wdiere it rests on a 
legal basis, and thus to restore the navigable capacity of 
Lake Michigan to its proper level.” 

The above cited case of Wisconsin V. Illinois was again 
before the Court and an additional opinion written, but there 
was no change in the ultimate findings of the Supreme Court 
that a diversion of the water would not be permitted which 
vrould affect navigation. 281 U. S. 177, 179; 74 L. Ed. 799; 
289 U. S. 395, 77 L. Ed. 1283. 

Section 7771 is in line with the Federal policy, and is 
valid exercise of power. The Federal Powder Commission 
could not, and does not have the power to authorize petitioner 
to divert the waters of the Cedar River, even if there were 
no state law prohibiting it. Petitioner in its brief contends 
that the Iowa Statutes apply only to “water of the State”. 
The Statutes refer to navigable and meandered streams. 
Therefore, they do apply to the Cedar River. The cases 
cited by petitioner do not sustain its contentions. 
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Navigability Cannot Be Impaired or Destroyed. 

As heretofore stated, Congress, by the enactment of 
the Rivers and Harbors Act, and by the enactment of the 
Federal Power Act, placed restrictions upon the construction 
of dams or obstructions in navigable waters or in any waters 
which w’ould affect Interstate Commerce. Congress did not, 
by these enactments, open the flood gates and declare af¬ 
firmatively in favor of authorizing the indiscriminate con¬ 
struction of obstructions in the waters over which Congress 
has jurisdiction under the commerce clause of the Constitu¬ 
tion. The entire subject matter in these Acts is a negative 
one, and places restrictive controls over the use of the waters 
over which Congress has jurisdiction. As heretofore stated, 
this is in keeping with the avowed policy of Congress stated 
in Section 10 of the Rivers and Harbors Act (U.S.C.A. Title 
33, Section 403) wherein it is stated as follow's: 

“The creation of any obstruction not affirmatively 
authorized by Congress, to the navigable capacity of 
any of the waters of the United States is hereby pro¬ 
hibited, and it shall not be lawful * * * in any 

manner to alter or modify the course, location, condition 
or capacity of, * * *• the channel of any navigable 

water of the United States, unless the w’ork has been 
I recommended by the Chief of Engineers and authorized 
by the Secretary of War prior to beginning the same.” 

This is still the law. There is nothing in the Federal 
Power Act which repeals it. In fact, the Federal Power 
Act does not authorize anything to be done by any licensee 
under the provisions of that Act which conflicts with the above 
quoted provisions. Under the project proposed here, the 
dam is to be constructed solely to secure water to operate 
the generators of the power plant. The dam is not designed 
for nor is it proposed anywhere that the proposed dam would 
aid navigation. 
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The Supreme Court of the United States commented 
upon this situation in Cummings v. Chicago, 188 U. S. 409, 
47 L. Ed. 525, as follows: 

“We do not overlook the long-settled principle that 
the power of Congress to regulate commerce among the 
states ‘is complete in itself, may be exercised to its 
utmost extent, and acknowledges no limitations other 
than are prescribed in the Constitution’. (Citing cases.) 

But we will not at this time make any declaration 
of opinion as to the full scope of this power, or as to 
the extent to which Congress may go in the matter of 
the erection, or authorizing the erection, of docks and 
like structures in navigable waters that are entirely 
within the territorial limits of the several states. It 
is only necessary to say that the Act of 1899 does not 
manifest the purpose of Congress to go to that extent 
under the power to regulate foreign and interstate com¬ 
merce and thereby to supersede the original authority 
of the states. The effect of that Act reasonably inter¬ 
preted, is to make the erection of a structure in a navi¬ 
gable river, within the limits of a state, depend upon the 
concurrent or joint assent of both the national govern¬ 
ment and the state government. The Secretary of War 
acting under authority conferred by Congress, may as¬ 
sent to the erection by private parties of such a structure. 
But under existing legislation they must, before pro¬ 
ceeding under such an authority, obtain also the assent 
of the state acting by its constitutional agencies.” 

The above language is in a case where the provisions 
of Sections 9 and 10 of the Rivers and Harbors Act (Sections 
401 and 403, U.S.C.A. Title 33) and particularly Section 10 
(Section 403), were involved. Section 9(b) of the Federal 
Power Act has the same meaning and effect. The Federal 
Power Commission, even if it so desired, could not authorize 
the proposed project in conflict with the Rivers and Harbors 
Act. 


Further, referring to Sections 9 and 10 of the Rivers 
and Harbors Act (Sections 401 and 403), the United States 
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Supreme Court in Wisconsin v. Illinois, 278 U. S. 367; 73 L. 
Ed. 426; 49 S. Ct. 163, said: 

“The change in the words * * * was intended 

to make mere state authorization inadequate. Sanitary 
District of Chicago v. U. S., 266 U. S. 405, 429; 45 S. 
Ct. 176; 69 L. Ed. 352; U. S. v. Bellingham Bay Boom 
Co., 176 U. S. 211; 20 S. Ct. 343; 44 L. Ed. 437. It was 
not intended to override the authority of the state to 
put its veto upon the placing of obstructing structures 
in navigable waters within a state, and both state and 
federal approval were made necessary in such cases. 
Cummings v. Chicago, 188 U. S. 410; 23 S. Ct. 472; 47 
L. Ed. 525.” 

There is nothing in the Federal Power Act which con¬ 
flicts with the mandates above referred to in the Rivers and 
Harbors Act prohibiting obstructions in navigable waters, 
or with the recognition of state authority. The two Acts 
must be read and considered together. The Federal Power 
Act provides further restrictions against obstructions in 
addition to those already provided in the Rivers and Harbors 
Act. The mere fact that Congress in the Federal Power Act 
requires that a license must be obtained from the Federal 
Power Commission before a dam or an obstruction as a part 
of a water power project can be built in a navigable water, 
is a negative provision rather than an affirmative one. The 
Congress has added many, many conditions to the granting 
of a license to construct a power plant in a river over ■which 
Congress has jurisdiction. As in Section 9 (401) of the 
Rivers and Harbors Act, Congress in the Federal Power Act 
in Section 9(b) (802) also, zealously safeguarded the rights 
and authority of the States in the matter of the erection 
or the authorizing of the erection of “structures in navigable 
waters that are entirely within the territorial limits of the 
several States”. 

Furthermore, as heretofore stated, and as shown in the 
description of the proposed project, it is planned to construct 



a dam for the purpose of stopping and blocking the flow 
of the water in the Cedar River to create a lake behind 
the dam or waterhead in order to secure water to divertj 
eastward through the diversion canal to be constructed td 
the Mississippi River. The pow r er plant is to be locate^ 
upon this canal. The course of the river is actually to be 
turned at the dam site through the dam and diverted to the 
Mississippi River at that point, instead of permitting the 
water to flow through the natural channel of the river 
through the remaining twenty-nine miles of the riverbed 
into the Iow-a River, and thence into the Mississippi River. 
The sole purpose is to secure water power to run the genera¬ 
tors of the plant. There is no other expressed or implied 
purpose. Therefore, the project is one not recognized by 
the Federal Power Act. 

This limitation of power is clearly expressed in United 
States v. Appalachian Electric Power Co., 311 U. S. 377 
426; 85 L. Ed. 243, 262, as follows: 

“As respondent soundly argues, the United States 
cannot by calling a project of its own ‘a multiple purpose 
dam’ give to itself additional powers, but equally truly 
the respondent cannot, by seeking to use a navigable 
waterway for power generation alone, avoid the author¬ 
ity of the Government over the stream. That authority 
is as broad as the needs of commerce. Water power 
development from dams in navigable streams is from 
the public’s standpoint a byproduct of the general use 
of the rivers for commerce.” 

The petitioner here is seeking “to use a navigable water¬ 
way for power generation alone”. Even the United States 
could not itself construct such a project as is proposed here 
for power generation alone. The Appalachian case is a 
recent case and both the Federal Power Act and the Rivers 
and Harbors Act are discussed in the opinion. 

Section 7767 of the Code of Iowa provides that no dam 
shall be constructed in this State in any navigable or mean- 
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dered stream for any purpose, or in any other stream for 
manufacturing or power purposes unless a permit has been 
granted by the Executive Council. Obviously the State Stat¬ 
ute in question coincides with the Federal power as defined 
by the Supreme Court of the United States. 

So we submit that the language of the Supreme Court 
in Cummings v. Chicago, supra, is likewise applicable to 
the Federal Power Act, namely: “The effect of that Act 
reasonably interpreted, is to make the erection of a structure 
in a navigable river, within the limits of the State, dependent 
upon the concurrent or joint assent of both the National 
Government and the State Government (Italics ours.) 

It is therefore submitted that the State Statutes involved 
coincide with the Federal law and there is no repugancy. 
Consequently, the State Statutes are such as are referred 
to in Section 9(b) of the Federal Power Act, and must be 
complied with as a prerequisite to obtaining a license under 
the Federal Power Act. 

CONCLUSION. 

We believe we have answered every proposition raised 
by the petitioner in its brief. The petitioner states, that 
the Federal Power Act has for its purpose, the development 
and approval of waterways for navigation, flood protection, 
watershed development and the creation of recreational 
facilities, and that the costs of such improvements may be 
recouped through the utilization of power in connection 
with such purposes. We have no quarrel with this abstract 
statement. The point is that the project proposed by the 
petitioner does not fall under any of those express purposes. 
The petitioner’s proposed project is a private plan to use, 
appropriate, exploit and to divert all of the waters of the 
Cedar River to its own selfish purposes, namely, to operate 
a commercial power plant only. It is not the purpose of the 
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petitioner herein to improve the river for navigation. Navi-j 
gation will be destroyed. There is no flood protection in¬ 
volved. There is no watershed development involved. There 
is no creation of recreational facilities beyond the establish¬ 
ment of a lake for the waterhead, which the evidence shows 
may become stagnant and become a health nuisance due 
to the fact that all of the cities and towns along the river 
dump their sewage effluent in it, and the free flow of the 
water will be impeded by this project. Obviously the plan 
is solely to recover the costs of the improvement if possible 
through the sale commercially of the electric current gen¬ 
erated. The Federal Power Act only authorizes the utiliza¬ 
tion of w r ater power as a side issue to the construction of a 
dam or obstruction for one or more of the other purposes, 
and not as a principal purpose. 

The petitioner in its brief states that the objectives of 
the Federal Power Act are national in scope and the very 
essence of the legislation is comprehensive planning for use 
in the public interest of water resources. This is not an 
accurate statement. However, even if it were, the Commis¬ 
sion has no power on its own behalf or for the Government, 
to initiate a comprehensive plan by authorizing any specific 
project. In this case, there has been no comprehensive plan 
involving the Cedar River. This is the only project and, 
as stated, it is one for the sole benefit of the petitioner. 

Throughout the petitioner's argument are misstatements 
of law and fact, having no foundation whatsoever. We do 
not deem it necessary to respond to such statements. An 
example of such distortion is found in Division II of peti¬ 
tioner’s argument, wherein petitioner takes provisions from 
the law out of context and reassembles them to state an 
entirely different thing from what the provisions as enacted 
really state. 
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Further, in petitioner’s statement of the case, the mo¬ 
tives of the State of Iowa and of the Attorney General of 
; Iowa are impugned. Petitioner attacks the State because 
the briefs filed by the State with the Federal Power Com¬ 
mission, petitioner charges, are similar to the briefs filed 
by the Iowa Electric Light and Power Company and by the 
Iowa-Illinois Gas & Electric Co., which companies were 
partial participants. Obviously objectors to the project 
would have available the same reasons and grounds for 
objection, and their respective briefs might cover similar 
subject matters. 

The petitioner’s attempt to discredit the interest of the 
State and of the Attorney General in this matter by such 
innuendo, is ridiculous. The Attorney General apologizes to 
no one for conferring with other protestants to the issuance 
of a license for the construction of the impractical project 
proposed by petitioner. Obviously petitioner’s argument is 
not founded upon sound principles of law but upon strained 
constructions and upon distortions. 

Counsel for petitioner rely upon the opinion testimony 
of a lawyer to the effect that the applicant has complied with 
all of the laws of Iowa as required by Section 9(b) of the 
i Act. Surely counsel for petitioner does not seriously contend 
that this is competent testimony, or that it constitutes satis¬ 
factory evidence that the petitioner has complied with the 
requirements of the State laws “with respect to bed and 
i banks, and to the appropriation, diversion and use of water 
'for power purposes”. No Court would accept this kind of 
testimony. It invades the province not only of the Com- 
i mission, but of the Court, and is incompetent for any pur¬ 
pose. 

It is finally submitted that the Commission had no other 
alternative than to deny the application of the petitioner for 
i a license to build the proposed project because of the failure 
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of the petitioner to comply with the provisions of Section 
9(b) of the Federal Power Act. The record shows also that 
the Commission could not grant the license for other reasons. 
However, the reason stated is sufficient. 

The State of Iowa, having been granted leave to inter¬ 
vene by the Court, for all of the reasons stated in the Motion 
for Leave to Intervene and in this Brief and Argument^ 
respectfully requests that the Petition for a Review herein be 
dismissed. 

Respectfully submitted, 

John M. Rankin, Attorney General of Iowaj 

Neill Garrett, Special Assistant Attorney 
General of Iowa, 

Horace L. Lohnes, Special Counsel for State 
of Iowa, 

Attorneys for State of Iowa, lntervenor. 
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APPENDIX. 

MOTION OF STATE OF IOWA FOR LEAVE 
TO INTERVENE. 

To the Honorable, the Chief Justice and Associate Justices 
of the United States Court of Appeals for the District 
of Columbia: 

The State of Iowa, one of the sovereign states of the 
United States of America, moves for leave to intervene in 
this cause under Rule 38(c) of the General Rules of this 
Court and shows: 

The petitioner herein on or about August 11, 1941, filed 
before the respondent its petition for a license to construct 
a hydro-electric project on and near the Cedar River in 
Muscatine County, Iowa. The proposed project involves the 
construction of a dam across the said river about twenty-five 
miles above its confluence with the Iowa River, the formation 
of a large reservoir back of the dam and the diversion of 
the water impounded in the reservoir through a canal into 
the Mississippi River, and not returning the water to the 
Cedar River below the dam. Thereafter the State of Iowa 
filed before respondent its petition to intervene and said 
petition was granted by the respondent, and the State of 
Iowa filed its petition of intervention before respondent and 
did object to the granting of the prayer of petitioner for a 
license. 

That the statutes of the State of Iowa, to-wit. Section 
7767, Iowa Code 1939, provide as follows: 

“No dam shall be constructed, maintained, or oper- 
, ated in this state in any navigable or meandered stream 
i for any purpose, or in any other stream for manufactur¬ 
ing or power purposes, nor shall any water be taken 
from such streams for industrial purposes, unless a 
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permit has been granted by the executive council to the 
person, firm, corporation, or municipality constructing, 
maintaining, or operating the same/’ 

That the petitioner, which is a private corporation, made 
no showing before respondent that it had obtained a permit 
from the executive council of the State of Iowa, and it had 
in fact not obtained such a permit. 

That the statutes of the State of Iowa, to-wit, Section 
7771, Iowa Code 1939, provide as follows: 

“If it shall appear to the council that the construc¬ 
tion, operation, or maintenance of the dam will not 
materially obstruct existing navigation, or materially 
affect other public rights, will not endanger life or public 
health, and any water taken from the stream in connec¬ 
tion with the project is returned thereto at the nearest 
practicable place without being materially diminished in 
quantity or polluted or rendered deleterious to fish life, 
it shall grant the permit upon such terms and conditions 
as it may prescribe.” 

By reason of said provisions of law and the diversion 
of water involved in the proposed project of petitioner, the 
executive council of the State of Iowa could not lawfully 
grant a permit for the erection of the dam proposed. 

Section 9(b) of the Federal Power Act (Section 802, 
Title 16, U.S.C.A.) requires an applicant for license to submit 
to the Commission satisfactory evidence that the applicant 
has complied with the requirements of the laws of the state 
within which the proposed project is to be located with 
respect to bed and banks, and to the appropriation, diversion, 
and use of water for power purposes. 

It is the contention of the State of Iowa that the appli¬ 
cant was not entitled to a license because of its failure to 
meet the requirements of said Section 9(b) of the Federal 
Power Act, and that the order of the respondent Federal 
Power Commission, dismissing petitioner's application was 
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correct and should be sustained in this Court, and that the 
petition for review should be dismissed, or in the alternative, 
the order of the respondent Federal Power Commission, 
should be affirmed. 

The State of Iowa, as an intervenor, through its duly- 
constituted instrumentalities, actively resisted the application 
of petitioner before the respondent throughout the proceed¬ 
ings. 

The State of Iowa, through its legislative body, the 
General Assembly, and by the enactment into law of the 
statutes of the State of Iowa hereinbefore set out, has de¬ 
clared its public policy with reference to the construction 
of dams across streams within the borders of the state, for 
the protection of its citizens and the preservation of its 
resources. 

The National Congress in the enactment of the Federal 
Power Act recognized this right of the sovereign states to 
declare their public policy with reference to streams within 
their borders, by the provisions of said Section 9(b) of said 
act. 

The State of Iowa has a vital interest in the protection 
of its citizens and preservation of its resources through the 
operation of its duly enacted laws. The executive council 
of the State of Iowa has determined that the State of Iowa 
should intervene herein in order to protect its interests and 
there is attached hereto copy of the resolution adopted by 
the said executive council on July 5, 1944. 

THE STATE OF IOWA, 

By John M. Rankin, 

John M. Rankin, 

Attorney General of Iowa, 

Floyd Philbrick, 

Floyd Philbrick, 

First Assistant Attorney General 
of Iowa. 
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(Copy of resolution adopted by the Executive Council 
of the State of Iowa on July 5, 1944) 

WHEREAS, on August 11, 1941, the First Iowa Hydro- 
Electric Co-operative filed before the Federal Power Commis¬ 
sion a petition for license to construct a hydro power project 
on and near the Cedar River in Muscatine County, Iowa, 
which on filing was designated by the Federal Power Com¬ 
mission as Project No. 1853, and thereupon on petition by 
it, the State of Iowa was granted the status of an intervenor 
therein, and 

WHEREAS, the Federal Power Commission thereafter 
dismissed the petition for license and the First Iowa Hydro- 
Electric Co-operative has now filed in the United States 
Court of Appeals for the District of Columbia a petition 
against the Federal Power Commission asking for a review 
of the said order of the Commission which dismissed the 
petition for license, and 

WHEREAS, it is vital to the interests of the State of 
Iowa that the said order of the Commission be sustained, 

BE IT RESOLVED by the Executive Council of the State 
of Iowa that the State of Iowa should intervene in the matter 
before the said United States Court of Appeals for the Dis¬ 
trict of Columbia and thereby take steps to sustain the said 
order of the Federal Power Commission, and the Attorney 
General of Iowa is directed to take such steps as may be 
appropriate to intervene in said matter in the United States 
Court of Appeals for the District of Columbia for the purpose 
of protecting the interests of the State of Iowa. 

• CERTIFICATION OF SERVICE. 

State of Iowa , Polk County ss: 

I, Floyd Philbrick, being first duly sworn, on my oath 
depose and say: That I am First Assistant Attorney General 
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of the State of Iowa; that the attached MOTION OF STATE 
OF IOWA FOR LEAVE TO INTERVENE has been served 
by mailing a true copy thereof by registered mail as follows: 

1. On the First Iowa Hydro-Electric Co-operative, 
petitioner, by such mailing to Porter & Haley (of record 
counsel for petitioner), Earle Building, Washington, 
D. C 

2. On the Federal Power Commission, respondent, 
by such mailing to the Federal Power Commission, Wash¬ 
ington, 25, D. C., attention Mr. J. H. Gutride, Acting 
Secretary, 

said mailings being made on the 6th day of July, 1944, from 
Des Moines, Iowa. 

Floyd Philbrick. 


Subscribed and sworn to before me this 6th day of 


July, 1944. 


Oscar Strauss, 

Notary Public in and for the County of Polk, 
State of Iowa. 


ORDER AUTHORIZING INTERVENTION. 

The United States Court of Appeals for the District of 
Columbia, on September 30, 1944, sustained the Petition of 
the State of Iowa to Intervene, and authorized the State of 
Iowa to intervene. 
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IN THE 


United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 8752. 


FIRST IOWA HYDRO-ELECTRIC COOPERATIVE, 

Petitioner , 

vs. 

FEDERAL POWER COMMISSION, 
Respondent , 

STATE OF IOWA, 

Intervenes. 


REPLY BRIEF OF THE STATE OF IOWA, INTERVENOR, 
TO RESPONDENT’S BRIEF. 


STATEMENT AND SUMMARY. 

The State of Iowa, the Intervenor herein, deems it neces¬ 
sary to file a short reply to the brief for respondent filed 
herein. Ordinarily, it would be expected that the brief for 
the respondent would attempt to sustain the order of the 
respondent. However, counsel for the respondent, while dis¬ 
avowing any intention to take a position against the order of 
the respondent, nevertheless in effect does so. Counsel for 
the respondent argues that this Court has the power and 
authority to determine the validity of the statutes, both Fed¬ 
eral and State, involved herein, but we submit that power is 
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limited under the issues in this case as will be hereinafter 
pointed out. Counsel for the respondent in their brief, argue 
that the statutes of the State of Iowa, which the record shows 
the petitioner did not comply with and did not furnish satis¬ 
factory evidence of compliance with under the requirements 
of Section 9(b) of the Federal Power Act, are invalid and 
unconstitutional because, as counsel say, they are in conflict 
with the purposes and spirit of the Federal Power Act. We 
challenge the right of either the attorneys for the Power 
Commission in their brief or the petitioner, to question the 
Iowa statutes under the issues in this case. 

Counsel for the respondent attack the position of the 
brief of the Intervenor, State of Iowa, wherein it is contended 
that there is no conflict between the provisions of the Federal 
Power Act and the statutes of the State of Iowa applicable to 
the project proposed by the petitioner, and that it was the 
express purpose of Congress in the enactment of the Federal 
Power Act to preserve the concurrent control by the Federal 
Government and by the States over the construction of such 
i projects by private parties, and that Congress cannot be pre¬ 
sumed to have intended to supersede the exercise of the re¬ 
served powers of a State unless the purpose to do so is clearly 
manifested, and that such purpose is: not manifested in the 
Federal Power Act, but on the contrary, the Act clearly 
recognizes and preserves the historical recognition of States’ 
rights in these matters. 

Counsel for respondent base their argument upon the 
false premise that there is a conflict between the Federal 
Power Act and the applicable laws of Iowa, and that there¬ 
fore, the Iowa statutes are invalid. They also contend that 
the validity of the Iowa statutes is the principal question in 
the case. The intervenor disputes and disagrees with both the 
position taken by counsel for the respondent and with these 
arguments. 
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The State of Iowa insists that the sole issue is as to the 
meaning and effect of Section 9(b) of the Federal Power Act 
which requires an applicant for a permit to submit to the 
Commission satisfactory evidence of compliance with the re¬ 
quirements of the laws of the State of Iowa, with respect to 
bed and banks and to the appropriation, diversion and use 
of water for power purposes. The State of Iowa shows to 
the Court that the petitioner admittedly did not apply to the 
State of Iowa for a permit to construct its project, and that 
there are statutes of the Sate of Iowa which require that a 
permit be obtained from the State before such a project can 
be constructed. Petitioner, not having applied to the State 
of Iowa, and not having invoked the State statutes, is not in 
a position to attack them in this proceeding. The petitioner 
is limited to the sole question of whether or not it has com¬ 
plied with Section 9(b) which the State submits petitioner 
has not done. Therefore, the argument by counsel for the 
Commission is not applicable or well taken. 

Further, petitioner’s project admittedly is for the pur¬ 
pose of building a power plant only. As stated in United 
States v. Appalachian Electric Company , 311 U. S. 377, 426: 

“The United States cannot by calling a project of its 
own a ‘multiple purpose dam’ gives to itself additional 
powers, but equally truly respondent cannot, by seeking 
to use a navigable waterway for power generation alone, 
avoid the authority of the Government over the stream. 
That authority is as broad as the needs of commerce. 
Water power development from dams in navigable 
streams is from the public’s standpoint a byproduct of 
the general use of the rivers for commerce.” 

Under the law counsel for the Federal Power Commis¬ 
sion have missed the point. This project is not such a project 
as could be built under any circumstances if there is objection 
to it by the State. Section 9(b) of the Federal Power Act 
makes the provisions of the Iowa statutes a part of the Act 
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and as stated in the quotation above, the respondent cannot 
avoid the authority of the government, either State or 
Federal, over the stream. 

For the reasons stated in our original brief and in this 
reply, the Court must dismiss the petition for review herein. 

REPLY TO DIVISION I. 

Counsel for petitioner argues first that the basic issue 
before the Court on this review is the validity of the pro¬ 
visions of the Iowa law insofar as they would prohibit con¬ 
struction of this project. Counsel also say that the Commis¬ 
sion decided to dismiss petitioner’s application for a license 
“because it would not be appropriate for the Commission to 
determine the alleged invalidity of a State law”. We dis¬ 
agree with these statements. 

The basic proposition involved herein is a very simple 
pne, namely, whether the provisions of Section 9(b) of the 
Federal Power Act, mean what they state, and whether the 
petitioner has complied therewith. The Federal Power Com¬ 
mission in its order dismissing the application for a license 
by the petitioner, stated that: 

“The applicant has not presented satisfactory evi¬ 
dence, pursuant to Section 9(b) of the Federal Power 
Act, of compliance with the requirements of applicable 
i laws of the State of Iowa requiring a permit from the 
State Executive Council to effect the purposes of a 
license under the Federal Power Act.” 

The petitioner did not even apply to the Executive 
Council of Iowa, nor any other agency of the State, for a 
permit. All that it is necessary to show in this proceeding is 
that there are statutes of the State of Iowa which come within 
the purview of Section 9(b) of the Federal Power Act, and 
that showing was made to the Federal Power Commission, 
and is now being made to this Court to sustain the order of 



the Federal Power Commission. Counsel for the Commission 
on page 5 of the brief, cite the recent case of Davies Ware¬ 
house Co. V. Bowles, 321 U. S. 144, 88 L. Ed. 379, upon the 
proposition that the Commission as a Federal Agency admin¬ 
istering a Federal law, is not permitted to assume the judicial 
prerogative of holding a State statute invalid in the absence 
of a judicial precedent. Counsel for the respondent in the 
brief, take the position that the statutes of Iowa embraced by 
reference in Section 9(b) of the Federal Power Act, are 
unconstitutional and invalid, because they say they conflict 
with the purposes of the Federal Power Act. We submit that 
this pronouncement in the Bowles case is equally applicable to 
counsel for the respondent. The opinion in Davies Warehouse 
Co. v. Bowles , supra, handed down by the Supreme Court of 
the United States January 31, 1944, states our argument upon 
this proposition. We have presented fully in our original 
brief our position from which we do not recede, that there is 
no conflict in these statutes of Iowa with the Federal Power 
Act, but that the Federal Power Act specifically recognizes 
them and by reference, makes them a part of the Federal 
Power Act. In spite of the discourse of counsel for the 
respondent, we submit that the Federal Power Act was 
designed and intended to be a comprehensive plan to control 
and restrict the erection of obstructions in navigable waters, 
and to prevent interference with navigation and with inter¬ 
state commerce. The Federal Power Commission is not given 
any affirmative authority to proceed with any improvement 
upon its own behalf, or upon behalf of the Federal Govern¬ 
ment. Its sole function is to investigate and pass upon pro¬ 
posals by private applicants for licenses, to control and 
regulate licensees, and to make reports to Congress of projects 
which the Power Commission has investigated and finds 
suitable for Federal development. 

The case of Davies Warehouse Company v. Bowles, supra, 
involved the administration of the maximum price regulations 
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by the United States Price Administrator. This is a war¬ 
time measure and obviously is of immense general public 
importance because its purpose is to prevent inflation. Yet 
the Supreme Court of the United States, mindful of the 
paramount necessity to preserve a fundamental principle, 
refused to interfere with the application of a State statute 
in a matter which obviously would defeat the authority of 
the Administrator. Commenting thereon, the Court says: 

“Nor should we rush the trend to centralization 
where Congress has not. It could never be more ap¬ 
propriate than now to heed the maxim reiterated recently 
by the Court that ‘the extension of federal control into 
these traditional local domains is a “delicate exercise of 
legislative policy in achieving a wise accommodation be- 
i tween the needs of central control and the lively main¬ 
tenance of local institutions” \ Yonkers v. United States , 
No. 109, October Term, 1943, decided January 3, 1944 

(_ U. S.ante, 241, 64 S. Ct. 327) ; Palmer v. 

Maccachusetts, 308 U. S. 79, 84, 84 L. ed. 93, 97, 60 
S. Ct. 34, 41 Am. Bankr Rep. (N. S.) 134. At least in 
the absence of a congressional mandate to that effect, we 
cannot adopt a rule of construction, otherwise unjustified, 
to relieve federal administrators of what we may well 
i believe is a substantial burden but one implied by the 
terms of the legislation when viewed against the back- 
i ground of our form of government.” 

The Supreme Court in this same case stated that it is a 
serious thing to adopt a rule of construction as the Court 
was asked to do “which precludes the execution of state laws 
by state authority in a matter normally within state power”. 

This policy stated by the Supreme Court in this opinion 
is the policy for which we are contending herein, namely, 
that the Courts will not interfere with the application of the 
Iowa statutes, unless the purpose of Congress is clearly ex¬ 
pressed. 

Counsel cite a number of cases on page 7 of their brief, 
to the claimed effect that this Court has the right and the 
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authority to pass upon the validity of the statutes involved 
whereas the Commission does not. We do not dispute this 
general statement. However, we do submit that in this case 
the petitioner has not raised any question as to the validity 
of Section 9(b) of the Federal Power Act, but flagrantlj r 
ignores it and admits that it has made no attempt to comply 
with it, and admits further that it has made no application 
to the proper agencies of the State of Iowa. This Court in 
reality does not have before it anything except the effect of 
Section 9(b) of the Federal Power Act. The Federal Power 
Commission is the fact-finding body. It found that these pro¬ 
visions had not been complied with. That is the end of this, 
matter. True, we have discussed the provisions of the Iowa, 
statutes, but that question is secondary to the primary 
question as to the meaning and effect of the provisions o^ 
Section 9(b) of the Act. So we feel it is necessary to reply 
for the purpose of keeping the issues within the confines in 
which they belong. 

Counsel for respondent in the brief state that the Fed¬ 
eral Power Commission has found that the Cedar River is a 
navigable stream. We have not responded to that proposition 
in the original brief except to question it and to call attention 
to the fact that the so-called finding by the Federal Power 
Commission is an ex parte finding and not in this particular 
trial or hearing before the Commission. That finding w r as 
made a considerable time before and not upon judicial notice. 
Furthermore, we submit that the finding of the Commission 
is of no effect for the simple reason that Congress had already 
acted upon the question and had in effect, found that the 
Cedar River is not navigable. As stated, the Cedar River| 
flows through Iowa and joins the Iowa River in Iowa. The 
Iowa River from the junction with the Cedar River flows 
into the Mississippi River. Congress found that the portion 
of the Iowa River below the junction with the Cedar River 
is non-navigable. Therefore, that part above the Iowa River 
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would be non-navigable because interstate commerce could 
not get out of the Cedar River into the Mississippi River 
through a non-navigable stretch. Attention is specifically 
called to the following Acts of Congress: 

“Acts of Congress of May 6, 1870. (Iowa River.) 
So much of the Iowa River within the State of Iowa, as 
lies north of the town of Wapello shall not be deemed a 
navigable river or public highway, but dams and bridges 
may be constructed across it.” (Rev. Stat. 1878, Sec. 
5278, U. S. C. A. Title 33, Sec. 31.) 

“Acts of Congress of Aug. 18, 1894. So much of 
the Iowa River within the State of Iowa as lies between 
the town of Toolsboro and the town of Wapello in the 
County of Louisa, shall not be deemed a navigable river 
or public highway, but dams and bridges may be con¬ 
structed across it.” (Chap. 299, 53rd Congress, 2nd 
Session, U. S. C. A. Title 33, Sec. 31.)” 

This matter in 1922 was before the Federal Power Com¬ 
mission in a proceeding entitled “Declaration of intention of 
Iowa Railway and Light Company to construct a dam on the 
Cedar River”. The minutes of the Commission on March 27, 
1922, state: 

“In the matter of the Declaration of Intention by 
the Iowa Railway and Light Company, of Cedar Rapids, 
Iowa, to construct a dam across and in Cedar River at a 
point about three miles above Rochester, Cedar County, 
Iowa, the Commission having caused the matter to be 
investigated, and it appearing from the report of such 
navigation that Cedar River is not a navigable water of 
the United States and that the proposed construction will 
not affect interstate or foreign commerce, it was voted 
that the Commission finds that the interests of interstate 
or foreign commerce would not be affected by such pro¬ 
posed construction. 

Given under my hand and the seal of the Federal 
Power Commission. 

(signed) 0. C. Merrill, 

Seal Executive Secretary. 

Federal Power Commission U.A.A.” 
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Thus it will be observed that Congress has declared by 
law that the waters below the proposed project are non- 
navigable, and the Federal Power Commission has declared 
that the waters above the proposed project are non-navigable. 
Therefore, there is serious question about the whole thing. 
However, this question is not important at this time for the 
reason that the basic questions are whether the petitioner has 
complied with the requirements of Section 9(b), and the 
effect of Section 9(b) of the Federal Power Act. 


REPLY TO DIVISION II. 

In Division II of the respondent’s brief, counsel for the 
respondent argue the effect of the Federal Power Act and 
contend that the Federal Power Act is all inclusive, and that 
by it Congress preempted the entire field and rendered in¬ 
effective the Iowa statutes, and that therefore the provisions 
of Section 9(b) of the Federal Power Act are meaningless. 

Counsel for the respondent assert that “the State further 
contends that Congress intended to vest the States with 
authority to veto the construction of any hydro-electric power 
development by a licensee under the Federal Power Act”. 
That is not true. We took the position in our original brief 
and take it now, that there is no conflict and that Congress 
plainly intended that the authority of the States should be 
concurrent with that of the Federal Government in per¬ 
mitting and licensing the construction of a project which is 
an obstruction in any waters of the State. We contend that 
Congress in the Federal Power Act created a regulatory body 
for the purpose of preserving navigation and commerce, not 
to open the flood gates and to permit affirmatively general 
construction of projects by private parties. The cases cited 
by counsel for respondent on page 11 of the brief do not 
contain any such pronouncements. They are cases in which 
various questions arising under the Act have been litigated. 
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In fact, the cited case of United States v. Appalachian Elec¬ 
tric Power Company, 311 U. S. 377, 85 L. Ed. 243, sustains 
our position, as we have pointed out in our original brief. 

Further, the case cited of Clarion River Power Company 
v. Smith, 59 Fed. (2d) 861 at page 863 states: 

“The granting of a license under the Act is a 
^ gratuity, a privilege from the sovereign, and can only be 
* justified on the theory of the benefit to inure to the 
public.” 

Further, in Alabama Power Company v. Federal Power 
Commission, 128 Fed. (2d) 280 at 293, cited by respondent, 
the Court said: 

“In granting the privilege of exploiting the water 
resources of navigable streams * * * the Federal 

government is making grants out of its exclusive domain. 
Aside from statute there is no right to engage in such 
activity.” 

We call attention further to the case of United States 
v. Central Stockholders Corp. of Vallejo, et al ., 45 Fed. (2d) 
977 at 988, affirmed by the Ninth Circuit Court in 52 Fed. 
(2d) 322. In the District Court opinion, page 980, the Court 
states: 


“* * * the Water Power Act is definite and re¬ 
strictive in its terms; that it does not attempt, if such it 
could do, to invest the Water Power Commission with all 
of the authority of the government to do things that may 
be done in the control and improvement of navigable 
streams.” 

Further, in the same case the Circuit Court stated (52 
Fed. 2d) 322, 332, as follows: 

“The Supreme Court held in the Ford case, ( Ford 
& Son v. Little Falls Co. 280 U. S. 369, 50 S. Ct. 140, 74 
L. Ed. 483) in effect, that it was not the intention of 
Congress to vest any portion of its sovereign power in 
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the permittee, and, assuming that the government might 
have exercised its control over navigable streams by and 
through a permittee under the Federal Water Power 
Act, that it was not the intention of the Government so 
to do.” 

We therefore believe that what we have said is sufficient 
to refute the position taken by counsel for the Power Com¬ 
mission in their brief upon this proposition. 

Counsel for the Power Commission further argue that 
because in Section 27 of the Act a specific exception is con¬ 
tained, which insures that there will be no interference under 
the Federal Power Act with the control, appropriation, use, 
or diversion of water used in irrigation, or for municipal or 
other uses, such provisions define the field of State laws 
referred to anywhere else in the Act. It is obvious from a 
mere reading of the Act that this is not so. Section 27 is a 
further restrictive exception to insure that the use of water 
in Western States for irrigation or municipal purposes is not 
interfered with, but is preserved, and it stands alone. Section 
27 is a further provision in the Act protecting States’ rights 
which Congress in the Act zealously preserved. 

Counsel for the Power Commission argue as though a 
licensee for a private project assumes the prerogatives of the 
Federal Government under the commerce clause. That cannot 
be true. A licensee secures a right only to build the project 
if a license is granted in accordance with the restrictions and 
requirements prescribed by the law and by the Commission. 
That is all that the law gives a licensee. A licensee is not 
clothed with governmental authority simply because the 
Po’wer Commission may give him a license to build his project, 
as was stated by the Circuit Court in the last quotation above. 

The briefs of the petitioner and of counsel for the Power 
Commission seem to be based upon such a false premise. 
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CONCLUSION. 

We deemed this reply necessary because of the apparent 
diversion of issues in the brief filed for the respondent. 

1 As stated, the sole proposition before this Court is 
whether the petitioner complied with the provisions of 
Section 9(b) of the Federal Power Act by furnishing satis¬ 
factory evidence that the applicant has complied with the 
requirements of the laws of the State of Iowa with respect 
to bed and banks and to the appropriation, diversion, and use 
of water for power purposes. Petitioner is not attacking the 
constitutionality or validity of Section 9(b) of the Water 
Power Act. Petitioner blandly states that it has not complied 
with it and that the reason it has not is because it, the pe¬ 
titioner, does not believe that the provisions of the Iowa law 
referred to herein, are valid. Petitioner further states that 
it has not applied to any agency of the State of Iowa for a 
permit to construct the project as required by the Iowa laws. 
Therefore, the petitioner has little, if any standing in this 
Court. 

True vre have argued the meaning and effect of the Iowa 
statutes, primarily to show that there is no conflict with the 
Federal Power Act, and that there are statutes of the State 
of Iowa which must be complied with by the petitioner herein 
under the provisions of Section 9(b) of the Federal Power 
Act. Therefore, petitioner is not entitled to a review and this 
Court must dismiss the petition for a review for the following 
reasons: 

(1) Compliance with Section 9(b) of the Federal Power 
Act is a prerequisite to the giving of a license, and the Com¬ 
mission made a finding of fact that applicant has not complied 
therewith. The record also shows that applicant has not 
complied. 
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(2) Petitioner admits that it has not attempted to 
comply with Section 9(b) of the Federal Power Act and there¬ 
fore there is nothing to be reviewed. 

(3) Petitioner is not entitled to a review, nor to attack 
in this Court the Statutes of Iowa because petitioner ad¬ 
mittedly has never made any effort to comply with the 
statututes of Iowa and has never given the Executive Council 
of Iowa an opportunity to pass upon the current proposed 
project. 

(4) There is no repugnancy between the Federal Power 
Act and the Iowa statutes for Congress, by reference in 
Section 9(b) of the Federal Power Act, made the statutes of 
the State a part of the Federal Power Act, and they cannot 
be found to be invalid or to be repugnant to the Federal 
Power Act, in any event. 

The Intervenor, the State of Iow’a, for each of the reasons 
stated in its original brief and in this reply, respectfully 
requests that the petition for review herein be dismissed. 

Respectfully submitted, 

John M. Rankin, Attorney General of Iowa, 

Neill Garrett, Special Assistant Attorney 
General of Iowa, 

Horace L. Lohnes, Special Counsel for State 
of Iowa, 

Attorneys for State of Iowa , Intervenor. 






